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WAS NOT BACON RIGHT AFTER ALL? 





Bacon brought philosophy down from the 
clouds and dignified its use by giving it prac- 
tical application. Whatever other mean 
things Pope said of him he concluded that 
‘‘Lord Bacon was the greatest genius that 
England or perhaps any other country ever 
produced.’? Whatever one may think of his 
conduct in official life, there is one thing cer- 
tain, in the garb of a philosopher he arose to 
magnificent heights, mental and moral. He is 
rivaled only by Shakespeare, who was formed 
by the influences of the same great age with 
its great events. It was°a marvelous age 
when men were at work at the formation of 
things. Shakespeare and Bacon lived not 
alone for tlieir own age, but for posterity. 
While it is true that in their rivalry with re- 
gard to a system of jurisprudence Coke tri- 
umphed at the time, and for three hundred 
years we have followed Coke and his dis- 
ciples, it is by no means certain that it had 
not been wiser to have followed Bacon’s pro- 
posed system. It is certain that we must se- 
cure some radical changes in our laws in or- 
der to bring crder out of the chaos which 
grows more and more appalling as the years 
advance. Our greatest legal minds are wak- 
ing up toa realization that there should be 
something done. Some of the profoundest of 
modern jurists seem to have caught the Ba- 
eonian idea and we find so learned a jurist as 
the late Justice Murray F. Tuley, who for 
years presided in the chancery division of the 
Cook County Circuit Court at Chicago say- 
ing that, ‘‘the maxims are so comprehensive, 
so broad, so fruitful, so elastic, and inculcate 
such a pure morality that I have sometimes 
thought that possibly the world would be 
better off if we could burn all our text books 
upon equity-jurisprudence, and we might in- 
clude ninety-nine per cent of the ‘reports,’ 
and preserve only those grand, wise, com- 
prehensive, pure and heautiful maxims with 
which to redress civil wrongs and enforce all 
civil rights as between man and man.”’ 
When we see so many legal propositions 
cleared up by the use of some maxim it is not 





difficult to understand why the foremost util- 

itarian of the ages, was the author of the 

maxim theory, or that he was the ‘‘chief ad- 

vocate for the establishment of equity-juris-. 
diction over common'law{judgments.’’ Every’ 
lawyer who is well versed in the rules of 

equity and equity practise, has learned the 

value of maxims, and it is but natural that 
Mr. Justice Tuley, who for so many years 

adorned the equity side uf the Cook County 

Circuit Court, should have expressed him- 

self as above with regard to them. 

There are so many !so-called lawyers who 
are so much a part fof [this sordid age, who 
practice law and leave none of the debt a lawyer 
owes to his profession paid, that such a glow- 
ing tribute from so great a chancellor as 
was Judge Tuley, must ‘‘give us pause’ 
for reflection with a frefrcshed feeling, In 
taking our bearings {we find what Judge 
Tuley has said is but the reflection from that 
beacon light of beacon lights, Francis. Bacon. 
Francis Bacon, acknowledged to be the great- 
est of the utilitarian philosophers, towers 
greatest as a philosopher in his philosophy of 
the law. It is thejreally great lawyers of the 
land to-day who {most appreciate the force 
and edge of the’ maxims and the fact that 
principles are being lost sight of in the pro- 
cesses of the courts. 

It is the Supreme Court of the United States 
in this country which has kept the principles 
from corroding; therefore, the wisdom of 
Tennyson, when he says: 


“T doubt not through the ages one increasing purpose 


runs, 
And the thoughts of men are widened with the process 
of the suns,’’ - 


will be verified in the irresistible conclusion, 
from our premise, as to the supreme Court of 
the United States, which is, that we will 
sooner or later be compelled to look to that 
court to clear up the channels of the law which 
are being clogged with case law, founded upon 
case law, and some rubbish from its own 
channels. That the justices of the Supreme 
Court of the United State are aware of the 
pernicious use of the case law system 
of deciding cases, may well be believed from 
the expressions of Mr. Justice Brown upon 
his retirement. We do not wonder that Mr. 
Justice Tuley gave expression to the thought 
which has often been expressed by our ablest. 
lawyers and jurists and which would expand 
wide enough in the judgment of them all to 
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include the law text books also in one great 
conflagration. We would leave but thereports 
of the Supreme Court of the United States, 
the Massachusetts reports and the New Jersey 
equity reports. We would have thena foun- 
dation to begin on to build a new series of 
state reports which would have weeded out 
the conflicting opinions which are such a 
disgrace to many states, and having incul- 
cated into the jurisprudence of all the states 
the Baconian philosophy of the law, we would 
have a system of jurisprudence which weuld 
have no equal anywhere. We especially com- 
mend this thought tothe states in process of 
formation and to Oklahoma and the Indian 
Territory, where we have many subscribers. 


NOTES OF IMPORTANT DECISIONS. 





DAMAGES—WHERE Puysicar Injury Oc- 
CURRED IN AN ACCIDENT DAMAGES MAY BE 
Hap ALSO FOR THE FRIGHT OCCASIONED 
THEREBY.—The Supreme Court of New Jersey 
recently decided the above point in the case of 
Porter v. Delaware, L. & W. R. Co., 63 Atl. Rep. 
860. The facts are stated as follows: The plain- 
tiff was walking upon tbe public highway in the 
city of Newark, upon Ogden street in said city, 
and just as she was passing under the overhead 
railroad bridge of the defendant company, which 
spans the street, it fell with an engine upon it, 
and she claimed that something hit her upon the 
back of the neck, and that the dust from the crash 
got into her eyes. She also claims injuries re- 
sulting from the shock. ‘The chief injuries were 
alleged to be to her eyes and nervous system. 
The court said: ‘The contention of the defend- 
ant is that she received no physical injury what- 
ever, but that the condition she alleges she is suf- 
fering from is due to fright alone. If that were 
true, of course, she could not recover. Ward v. 
West Jersey, ete., R. R. Co.. 65 N. J. Law, 383, 
47 Atl. Rep. 561. Butif she received physical in- 
juries, all the resultant effects to her system, due 
to the accident, are recoverable. ‘The proof by 
the plaintiff was that she was hit on the neck by 
something, and that dust from the falling debris 
went into her eyes. Proof of either of these 
physical injuries would take the case out of the 
rule as to nonrecovery for fright alone. Accept- 
ing the finding of the jury that she thus suffered 
physical injury, she was entitled to damages for 
the results flowing therefrom. We do not think 
the weight of the evidence is so clearly against 
her having received physical injuries she alleged 
as to justify us in disturbing the verdict on that 
ground.’’ It is hard to understand why a person 
should not be allowed to recover for an injury to 
the nervous system resulting from fright. It 





frequently happens that fright alone produces 
physical injuries of the most serious character. 
After an accident which has caused great fear, 
many persons are thrown into agonies upon the 
recurrence of any sudden noises. It is quite 
probable the court would conclude that the estab- 
lishment of such a fact would be to establish a 
physical injury; and allow the recovery of dam- 
ages therefor, together with damages for the 
fright which produced it. Such a nervous shock 
could not be regarded as anything but a physical 
injury. 


IS THE ACT OF CONGRESS OF JUNE 11, 
1906, KNOWN AS THE ‘*EMPLOY- 
ER’S LIABILITY ACT,’’ UNCONSTI- 
TUTIONAL? 


This article is designed to raise some ‘‘rea- 
sonable doubt’’ as to the conclusions reached 
by Messrs. Garrard R. Winston and Black- 
burn Esterline in an article appearing in the 
Crentrat Law Journat of October 12, 1906, 
under a caption stating categorically that said 
Act of June 11, 1906, is unconstitutional. In 
the concluding paragraph these gentlemen 
state that ‘‘the act is unconstitutional upon the 
single proposition that congress has under- 
taken therein to invade the rights of the 
states.”’ A fair analysis of their reasoning 
will show that this conclusion is bottomed 
upon the fact that the act linguistically ap- 
plies to ‘‘every common carrier engaged in 
trade or commerce * * *. between the 
several states,’’ and as practically no com- 
mon carriers are engaged exclusively in com- 
merce between the states, and as most com- 
mon carriers have some interstate business, 
and some intra-state business, the act is, there- 
fore, in excess of the powers of congress, and 
an attempt to invade the reserved powers of 
the states. Conceding the full force of all the 
authorities cited in the said article, they do 
not establish any such conclusicn as is stat- 
ed. The question of constitutionality does 
not turn upon the proper construction of the 
phrase ‘‘common carrier engaged in com- 
merce between the states,’’ but rather upon 
the solution of this query: Is an act of con- 
gress unconstitutional in toto because the 
generality of the language used would include 
a class of cases over which congress could 
not legislate? It would assist in the solu- 
tion, if we ask and answer, e converso this ques- 
tion: Is astate statute unconstitutional be- 
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cause by the generality of the language it 
would seem to apply to cases over which the 
state could not legislate? We contend that 
the latter question has been conclusively 
answered by the courts: ‘The legislature will 
not be presumed to have intended to violate 
either the state or federal constitution, and 
the courts will construe every statute so as to 
uphold its constitutionality. In 17 Am. & 
Eng. Ency. of Law, p. 76, the rule is thus 
stated: ‘The cases are very numerous where- 
in state statutes whose terms were broad 
enough to include both internal and interstate 
commerce, and as such sustained, because to 
hold otherwise would render thé statute un- 
constitutional. <A state statute may be void 
so faras it affects interstate commerce, but 
valid as to the business to be performed ex- 
e.usively within the state.’’ One case, from 
the numbers, decided by the United States 
Supreme Court, will illustrate the rule. In 
Louisville, ete., Ry. v. Mississippi,’ a statute 
of Mississippi requiring all common carriers 
to provide separate coaches for white and 
colored passengers, was upheld as valid but 
applying only to intra-state carriers, and not 
to apply by presumed legislative intent to the 
interstate trains passibg through Mississippi. 
So, by analogy, congress cannot be pre- 
sumed to have intended to exceed its pow- 
ers, and courts will adopt that construction 
of a statute which will sustainit. All doubts 
must be resolved in favor of the validity of 
the statute.? ‘‘A restricted construction of 
a statute should be adopted where one more 
broad would bring the statute in conflict with 
the constitution.’’ The language in 41 N. 
H. 555, is directly in point: ‘‘When a stat- 
ute may constitutionally operate upon cer- 
tain persons, or in certain cases, and was not 
evidently intended to conflict with the con- 
stitution, it is not to be held unconstitutional 
merely because there may be persons to whom 
or cases in which it cannot constitutionally 
apply,—but it must be deemed constitutional, 
and be construed not to apply to the latter 
persons or cases, on the ground that the 
courts are bound to presume that the legis- 
lature did not intend to violate the constitu- 
tion.’’ Thus the rule of action is clearly de- 
fined. 

The article referred to assumes the consti- 


1 183 U. S. 587. 
2 26 Am. & Eng. Ency. 640, 641, 642. 





tutionality of the Safety Appliance Acts, 
1893, 1896, 1903. Yet these very acts are 
open to the same criticism, and have been 
recognized by the supreme court in the case 
of Johnson v. Railway Co.* Section 6 of the 
Act of March 2, 1893, refers to ‘‘any com- 
mon carrier (engaged in interstate com- 
merce) using any locomotive,’’ or hauling 
any car on its line, and puts no express limi- 
tation on locomotive or car on interstate train. 
Again, section 8 provides that ‘‘any employee 
of any such common carrier who may be in- 
jured by any locomotive, caror train * * * 
shall not be deemed thereby to have assumed 
the risk.’’ * * * It is a general statement. 
So are the amendments of April 1, 1896, and 
March 2, 1903. In fact the courts which 
have been called upon to enforce this act have 
applied the very construction we now contend 
for the Act of June 11, 1906. For example, 
in the case of Johnson v. Railway Co.,* one 
question on which the supreme court reversed 
both the circuit court and the court of ap- 
peals, was whether or not the particular car 
whose coupler was not as required by law, 
was engaged in interstate commerce. Ifitbe 
found that the car or locomotive in any par- 
ticular case was not engaged as an instru- 
mentality of interstate commerce, then the 
Act of March 2, 1893, will not be enforced, 
and will be held to be inapplicable, despite 
the generality of the language already referred 
to. State courts are bound by the federal 
constitution and statutes passed in pursuance 
of the constitution, and are as much bound 
to refuse to apply the act in question in a case 
to which it is inapplicable, as are federal 
courts to apply the act in a proper case, and 
vice versa. 

So, the accident law of March 3, 1901, re- 
quires ‘‘every common carrier engaged in in- 
terstate commerce by railroad,’ to make re- 
ports of allaccidents. So, the act to regu- 
late commerce of June 15, 1866, authorizes 
‘“‘every railroad company in the United 
States’? to carry passengers, freight, mail, 
etc., from one state to another. What lan- 
guage could be more comprehensive and 
general? Yet the act and its various amend- 
ments, all of which have continuously ex- 
panded the jurisdiction of the interstate com- 
merce commission, have stood the test of the 
courts for forty years. 


8 196 U.S. 1. 
4 Supra. 
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Our friends from the other side of the fa- 
mous ‘‘Mason and Dixon’s line’ should not 
take fright at a little legislation in the interest 
of the ‘‘knight in overalls.’’ On this side, we 
have always contended for a strict construc- 
tion of the constitution, and have written the 
word ‘‘state’’ with a capital ‘‘S.’’ It is in- 
teresting, therefore, to find champions of the 
famous ‘‘reserved rights of the states’’ in the 
far-away north. The language suggests the 
debates upon the floor of the United States 
senate more than fifty years ago, when Web- 
ster, Hayne, Calhoun, and Sumner were 
mighty gladiators in that arena. 

Greenville, S. C. J. J. McSwain. 





CONTRACTS — TWO CONTRACTS MAY BE 
SHOWN BY PAROL EVIDENCE TO RELATE 
TO EACH OTHER SO AS TO CONSTITUTE ONE 
UNDERTAKING OR CONTRACT. 


ROCK ISLAND SASH & DOOR WORKS v. MOORE 
& HANDLEY HARDWARE CO. 





Supreme Court of Alabama, May 29, 1906. 

Where there are two written contracts in question, 
it is competent to show by parol that they relate to one 
and the same transaction and constitute in effect but 
one contract, without offending the rule against vary- 
ing a written contract by parol. 


Where defendant ordered one car of sash,with the 
privilege of three, at 78 per cent. off list, specifications 
for firstcar to be furnished within 20 days, and, if 
others are taken, allto be furnished by April Ist, ete., 
the order was severable, so that defendant could not 
escape liability for breach of the contract, growing 
out of the failure to furnish specificstions on the first 
car within the time limited. 


Where a seller has agreed to deliver the goods in 
installments, and the buyer has agreed to pay the 
price in installments, which were proportioned pay- 
able on delivery of each installment, default by either 
party with reference to any one installment will not 
ordinarily entitle the other to abrogate the contract. 


This was an action on the common counts. 
The defendant filed the general issue and pleas 3, 
4and5. Pleas 2, 6,7 and 8 were withdrawn. 
Plea 3: ‘“‘And for further plea in this behalf, and 
by way of set-off, the defendant says that the 
plaintiff is indebted to the defendant in a large 
sum, to-wit: $300, which sum defendant claims of 
the plaintiff as damages for the breach of a certain 
contract made between plaintiffand defendant on 
the 29th day of November, 1900, whereby the 
plaintiff undertook and agreed to sell and deliver 
to defendant for an agreed price one car of sash, 
with privilege to defendant to take three cars of 
sash at the same price per car. And defendant 
says that plaintiff broke its said contract and 
failed and refused, without just cause or legal ex- 








cuse, to furnish and deliver said one car of sash, 
and that by the plaintiff’s said breach of said con- 
tract the defendant was greatly damaged, and 
lost the profits it could and would have made 
upon said car of sash, and defendant was com- 
pelled to buy, other sash at a greater price than 
plaintiff had bound itself by said contract to de- 
liver said cars of sash for, and all to the damage 
of defendant in the sum of $300; and defendant 
offers to set off its said demand and claim against 
that of the plaintiff mentioned in the complaint 
and the several counts thereof.’’ This plea was 
amended by striking therefrom the words, ‘‘and 
lost the profits it could and would have made 
upon said car of sash,’’ where they appear in said 
plea, and by adding next after the words ‘a 
greater price”’ the words ‘‘to-wit, $300." Plea 4: 
‘*And for further plea in said behalf, and by way 
of set-off against plaintiff's demand, the defend- 
ant says that the plaintift is indebted to the de- 
fendant ina large sum, to-wit, $700, which sum 
defendant claims of the plaintiff as damages for 
the breach of a contract made on November 29, 
1900, between plaintiff and defendant, whereby 
the plaintiff agreed for a valuable consideration 
to sell and deliver to defendant, free on board cars 
at Rock Island, IIl., and less freight to Birming- 
ham, one car of knock-down sash, with the priv- 
ilege of three cars of sash, and if defendant should 
elect or take the two last-nam¢d cars of sash they 
were to be furnished by April 1, 1901, by plaintiff 
at the same price per car which was agreed on 
for thé said first car; and the defendant says that 
the plaintiff broke its said contract in this: That, 
although defendant furnished the plaintiff speciti- 
cations for said two cars of sash prior to April 1, 
1901, the plaintiff failed and refused on demand 
to furnish and deliver to defendant two cars of 
sash on or prior to April 1, 1901, as plaintiff bad 
agreed todo; and defendant says that it has been 
greatly damaged by plaintiff's said breach of con- 
tract, and had to purchase other sash at a higher 
price, to-wit, $700, than plaintiff had agreed as 
aforesaid to furnish said sash for, and otherwise 
was greatly damaged by plaintiff's said breach of 
contract, and all to the damage of defendant in 
the sum of $700, which defendant offers to set off 
against plaintiff’s claim in said cause, and defend- 
ant claims judgment for the excess.’’ Plead: 
‘And for a further plea in this bebalf defendant 
says that heretofore, to-wit, on the 29th of No- 
vember, 1900, the defendant purchased from the 
plaintiff, through its agent, certain doors and 
blinds and sash, known as ‘K. D., or knock-down 
sash;’ that the doors und blinds were entered 
upon one order, and the K. D. sash was entered 
upon another order, and the two orders formed 
one and the same transaction with the said agent 
of plaintiff; that in and by the said order for K. 
D. sash the defendant gave an order for one car 
of K. D. sash, with privilege of three, and speci- 
fications for the last two of said cars of K. D. sash 
referred to in said order were, if taken, to be fur- 
nished by April 1, 1901, and the defendant says 
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that the plaintiff shipped to the defendant the 
said cars of doors and blinds, but wrongfully re- 
fused and failed to ship either of the two last 
named cars referred to in the order as ‘K. D. 
sash ;’ and that by said failure and refusal of the 
plaintiff to ship said two cars of K. D. sasb re- 
ferred to in said order defendant was greatly 
damaged, and defendant lost the difference in 
price between what plaintiff had agreed to sell 
said sash for and what they were worth at the 
time and place of delivery, to-wit, $1,000, was put 
to expense in and about purchasing other cars of 
K. D. sash from other vendors therevf, and had 
to pay a greatly increased price for the cars of K. 
D. sash which it brought to take the place of 
those which it bad contracted to buy from plain- 
tiff as aforesaid, to-wit, $1,000, and was otherwise 
put to great expense and damage in and about and 
by reason of plaintiff's said breach of its said con- 
tract, all to the damage of defendant in the sum 
of $1,000. And defendant hereby offers to recoup 
its said damages against plaintiff’s said claim and 
claims judgment for the excess.” 

The plaintiff filed 48 grounds of demurrer to 
these pleas, but the main questions raised by the 
demurrers are as follows: (1) The pleas purport 
to declare on an express executory contract, but 


. do not set out said contract fully in words and 


figures. (2) While declaring on an express exec- 
utory contract, the pleas do not set out and aver 
the substance of said contract with precision and 
certainty. (3) They do not set out all the facts, 
terms and conditions constituting said contract. 
(4) It does not set out with sufficient certainty 
the consideration for the contract. (65) They do 
not aver with sufficient precision or certainty the 
substance of the breach of the contract by plain- 
tiff. (6) There is not averred with precision and 
certainty the time, manner and place of payment 
of the consideration, to whom the payment was 


_ to be made, and whether it was payable in cash 


or not. (7) They do not aver the price per car of 


the goods and chattels alleged to have been pur- 


chased under the contract. (8) It fails to aver or 
set out whether or not there was any limitation of 
time upon the privilege of the defendant to take 
more than one car of sash, and if there was alim- 
itation, the time of the limitation. (9) The fail- 
ure to aver all the facts and circumstances under 
which the contract was made. (10) If the dam- 
ages claimed were speculative, conjectural and 
remote. (11) That the profits claimed as dam- 
ages were constituent elements of the contract, 
and that the loss of the same was a natural result 
of its breach. That pleas 3 and 4 were repugnant 
and incompatible with the other pleas. (12) That 
pleas 3 and 4 were pleas of set-off, and the other 
pleas were pleus of recoupment. (13) That they 
do not aver that at the time the contract was 
made the defendant had an existing contract for 
resale of the knock-down sash, and the plaintiff 
knew or was infurmed of the contract of resale. 
(14) That the pleas do not confess and avoid the 
allegatio.s of the complaint, nor traverse the 





same. (15) It does appear that the contract for 
the doors and blinds was a separate and inde- 
pendent contract from the written contract of the 
purchaser of knock-down sash; and it further 
appears that said contracts cannot be connected 
with eack other, so as to form one written con- 
tract, without the aid or assistance of the intro- 
duction of oral testimony, which cannot be intro- 
duced to vary the terms of a written contract. 
There were a great many charges requested, 
some of which were given and some refused to 
both plaintiff and defendant; but as they are not 
noticed in the opinion, they will not be set out. 
DOwDELL, J.: To the complaint, which was 
on the common counts, the defendant filed pleas 
numbered from 1 to 8 inclusive, the first being the 
general issue and the rest special pleas. Subse- 
quently the third and fourth were amended, and 
the second, sixth, seventh and eighth were with- 
drawn. By the third and fourth pleas set-off was 
pleaded as a defense. By the fifth plea recoup- 
ment was intended to be pleaded, and indeed, was 
so treated by the parties; but itis not shown by 
the averments in the plea that the damages sought 
to be recouped arose out of the transaction on 
which the suit was brought or the complaint was 
based. Demurrers were interposed to these pleas, 
but we think they were unobjectionable on any of 
the grounds assigned. ‘There were replications, 
rejoinders and surrejoinders, to which demurrers 
were interposed, and upon which rulings were 
had, but which we need not consider, since the 
pleas that these replications, rejoinders and sur- 
rejoinder related to were subsequently withdrawn. 
It is stated by counsel on both sides in their 
briefs that the main issue in the case hinges upon 
the construction of what is designated in the rec- 
ord as “Order No. 8,489,*’ which is as follows: 
“Birmingham, Ala., November 29th, 1900. Order 
No. 8,489. Rock Island Sash & Door Co., Rock 
Island, [1].—Gentlemen: Please enter our order 
for one car K. D. sash, with privilege of three, at 
78 per cent off the list, specifications first car to 
be furnished within twenty days, and if others 
are taken, both to be furnished by April Ist. 
Price f. 0. b. Rock Island, freight allowed to Bir- 
mingham. Yours truly, Moore & Handley Hard - 
ware Co.’’ The contention of appellee, defend- 
ant in the court below, was and now is that said 
order formed part of the contract, the foundation 
of the plaintiff’s suit; the said complaint, while 
on the common counts, being for a balance due 
on a contract of purchase by the defendant from 
the plaintiff of a car of doors and blinds, and 
which contract, while a single or entire transac- 
tion, was for the convenience of the parties put 
in the form of two orders, numbered respectively 
8.488 and 8,489, the first relating to the doors and 
blinds, and the latter to the K. D. sash. There 
was the further contention by appellee that the 
part of said contract designated as “Order No. 
8,489,’’ above set out, was as to the three cars of 
K. D. sash severable. The contention of the ap- 
pellant was, and is now, that Order No. 8,489 was 
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a separate and distinct contract from the contract 
for the purchase of the doors and blinds, and 
furthermore, was in itself entire and inadmissi- 
ble. 

On the trial the evidence on the part of the 
defendant tended to show that there was but one 
contract, and that the two orders constituted a 
single transaction, and were put in two forms for 
convenience of the parties. ‘The evidence of the 
plaintiff, on the other hand, tended to show that 
the two orders were wholly separate and distinct 
transactions; the one having no connection with 
or reference to the other. The plaintiff objected 
to the introduction of this evidence, when offered 
by the defendant, on the ground that it was an 
effort to vary a written contract by parol evi- 
dence. Where there are two written contracts, it 
is competent to show by parol evidence that they 
relate to one and the same transaction and con- 
stitute one contract, without offending the rule 
against varying a written contract by parol evi- 
dence. 1 Greenleaf on Ev. (16th Ed.), § 283. 
Order No. 8,489, set out above, whether taken by 
itself or in connection with the evidence, we 
think, shows a severable contract. The goods 
were to be delivered in installments, and the price 
was proportioned to and payable on the several 
installments. ‘The order was for one car, with 
privilege of three. The option to take belonged 

.to the purchaser. The failure or refusal of the 
purchaser to furnish the specifications on the first 
car within the time limit. or, for that matter, the 
failure or refusal of the purchaser to take the first 
car, did not furnish the plaintiff with the right 
to abrogate the entire contract. It would have 
had its remedy against the defendant for damages 
for any failure or refusal on the part of the de- 
fendant to accept the first car. In other words, 
the defendant could not have escaped liability for 
a breach of the contract growing out of a failure 
on their part to furnish specifications on the first 
car within the time limit. 

The principle governing such contracts is thus 
stated by the New Jersey court in Gerli v. Silk 
Mfg. Co., 31 Atl. Rep. 401, 30 L. R. A. 61, 51 Am. 
St. Rep. 611: ‘‘When the seller of goods has 
agreed to deliver them in installments, and the 
buyer has agreed to pay the price in installments, 
which are proportioned and payable on the de- 
livery of each installment of goods, default by 
either party with reference to any one installment 
will not ordinarily entitle the otber party to ab- 
rogate the contract.” As said in Johnson vy. 
Alleo, 78 Ala. 391,56 Am. Rep. 34: ‘Each de- 
livery is considered in the nature of a separate 
and distinct contract.’’ In Rugg v. Moore (Pa.), 
1 Atl. Rep. 320, it is held that an agreement for 
sale of six loads of corn, deliverable at different 
times and payable at a price per bushel on deliv- 
ery, is a severable contract. In Osgood v. Bauder 
(Iowa), 39 N. W. Rep. 887, 1 L. R. A. 655, which 
seems to be a case in point, there was a contract 
by a traveling salesman of a coal company for the 
sale and delivery of 150 cars of Scranton coal at a 





certain price, shipped as ordered during Augus: 
and September, and with the privilege of 250 cars 
more at same price and upon same terms. The 
buyer ordered 400 car loads before the end of 
September, but the seller failed to furnish 290 of 
the cars so ordered. After the agreement was 
made the price of coal advanced, and when the 
coal company sued the btiyer for the purchase 
price of the coal actually delivered, the defend- 
ant demanded that the damages sustained. by 
reason of the failure of the coal company to fill 
its orders be treated as a counterclaim to any 
claim held by the plaintiff. The court said: ‘‘But 
the agreement must of necessity be considered as 
several, for the reason that it consisted of two 
parts, one of which was, in effect, a contract of 
purchase and the other a contract for the privi- 
lege of purchasing. We shall therefore treat so 
much of the contract as relates to the 250 car 
loads of coal as separate and distinct from the re- 
mainder. * * * A right to rescind a contract 
for a certain amount of coal to be shipped in 
quantities as ordered, payment to be made for 
each shipment acertain nitmber of days after 
shipment is made, is not given by a failure to pay 
for certain shipments within the time specitied, 
as such failure does not go to the whole contract.”’ 
In Sims v. Brewing Co., 132 Ala. 311, 31 So. Rep. 
35, it was held that if a part of a contract to be 
performed by one party consists of separate items, 
and the price to be paid is apportioned to each, 
the contract is severable. ‘The following cases 
are to the same effect: Gomer v. McPhee (Colo. 
App.), 31 Pac. Rep. 119; Hausen v. Consumers 
Co., 73 Iowa, 77, 34 N. W. Rep. 495; Myer v. 
Wheeler, 65 Lowa, 390,21 N. W. Rep. 692; Cannon 
Coal Co. v. Taggart, 1 Colo. App. 60, 27 Pac. Rep. 
238; Tucker v. Billing (Utah), 5 Pac. Rep. 554; 
McGrath v. Cannon (Minn.), 57 N. W. Rep. 150; 
Otis v. Adams, 56 N. J. Law, 38, 27 Atl. Rep. 
1092; Lucesco Oil Co. v. Brewer, 66 Pa. 351; Gill 
v. Lumber Co. (Pa.), 25 Atl. Rep. 120. 

Applying the foregoing principles to the un- 
disputed facts in the case, we fail to find that any 
error has been committed, and the judgment 
appealed from will be affirmed. 

Affirmed. 


Nore.—Parol Evidence may be Introduced to Show 
that Two Written Contracts are One Transaction or 
Constitute One Contract.—It frequently is the case 
that lawyers and judges fail to distinguish between 
evidence which is introduced for the purpose of ex- 
plaining a contract and evidence which is properly 
excluded, which would vary the terms of a written 
instrument. There are cases, however where parol 
evidence has been held proper when the terms of a 
written contract have been varied by it. Cases are 
constantly occurring where parties endeavor to place 
a different construction upon a contract from that 
which was meant at the time of the making of it; 
then parol evidence is properly introduced to show 
all the surrounding circumstances, what was said at 
that time, and thus put the court, as near as possible, 
1n situation of the parties, so that it may understand 
the force and effect of the terms of the contract, and 
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’ by Mr. Justice Woodward: ‘Upor its face the instru- 





thereby be able to arrive at the intention of the par- 
ties as expressed ly their contract. 
In the case of Graves v. Scott. 80 Pa. St. 88, it was said 


ment executed by these parties on the 13th day of Sep- 
tember, 1843, created two separate and independent 
contracts. The ice pond lot was sold for $2,500 in two 
stipulated payments. The consideration for the coal 
was to be the payment at the end of each year of half 
a cent per bushel for all the coal dug and delivered 
the purchaser, the defendant below agreeing to use 
$1,000 worth of coal each year at a specified price. On 
the trial the ground was taken on the part of the de- 
fense, that while the agreement was separable and 
divisible in its provisions, yet in fact, in view of the 
understanding of tbe parties, it was an entire con- 
tract and was induced by a single substantial consid- 
eration. Evidence was introduced to show that the 
motive of the defendant was to obtain title to the ice 
pond lot for the erection of an oil refinery; that he 
did not want the coal lot, and under no circum- 
stances would have purchased it by itself, but was 
compelled to take it, as the plaintiff insisted upon 
selling both lots together, and that the subject-matter 
of the agreement were treated as an entirety through- 
out the negotiations. It was also shown that one Tarr 
was in possession of the ice pond lot when the con- 
tracts were made, and that he was not dispossessed till 
December, 1874, two months after the suit was 
brought. The court below held that the evidence 
was improperly received and should be disregarded 
by the jury; that the rights of the parties were gov- 
erned by the agreement, and that as a matter of law 
no defense had been shown to plaintiff’s claim.” In 
reversing the lower court, the supreme court held 
that a jury was unnecessary, it being a suit in equity, 
and that “parol evidence was competent, and prop- 
erly received by the court.’’ It was said in Barnhart 
v. Riddle, 5 Casey, 92, that many cases might be cited 
from the books to mark the distinction too often lost 
sight of by counsel, in the zeal of argument, between 
evidence to alter the language of a written instru- 
ment and evidence to define the position of the parties 
and the nature and condition of the subject of the 
contract. So long as parties call on courts to admin- 
ister their contracts, they must expect them to be. ad- 
ministered as near as may be according to the very 
intention and understanding that were present in the 
minds of the parties when the contract was signed, 
and to this end courts take the language employed 
and apply it to the surrounding circumstances ex- 
actly as they believe the parties applied it. Miller v. 
Fichthorn, 7 Casey, 252, is an authority to the same 
genera! effect, in the words of Lowrie, C.J.: **In con- 
consequence of a liberal allowance of set-off-, defal- 
cations and equitable defenses, parol evidence is often 
admissible in an action on a written contract, in order 
to extend the field of inquiry to the whole transac- 
tion of which the particular contract forming the 
basis of the action constitutes a part.’”? In Mis- 
souri the same doctrine is laid down. Callaway 
v. Henderson, 130 Mo. 77, 32 S. W. Rep. 34; Elliott v. 
Secor, 60 Mo. 163; Sharp v. Sturgeon, 66 Mo. App. 
191; Wilcox v. Baer, 85 Mo. 587; Wilson v. Roots, 1:9 - 
375; Addison on Contracts, Ain. Ed., Abbott & Wood, 
294; Ferguson v. Raferty, 6 L. R. A. 35. 

The second proposition as to whether a refusal to 
take one of several car loads of merchandise of a cer- 
tain kind was ground for the rescission of the contract 
in question is not well considered. While it is true 





that the failure to take or pay for one installment of 
a contract is not ground for the right to regard the 


contract_as at an end, yet the question is one of fact, 
not of law. All the circumstances cf the making of 
the contract, its nature, the effect of a failure to pay 
one installment, may be taken into consideration to 
determine whether there was evinced an intention not 
to be further bound, and herein again is parol evi- 
dence admissible for the purpose of obtaining a 
proper view, and, as said, the question is one of fact 
forajury. The failure of one of the pasties to a con- 
tract, which is made up of installments, to be paid for 
as each installment falls due, may be found to be evi- 
dence of an intention to wholly abandon the contract, 
and the contract may be regarded as abandoned in 
toto by the failure to comply with the agreement in 
this respect. The leading case of Norrington v. 
Wright, 115 U. 8. 188, is very instructive on this point, 
and should be very carefully considered, and correctly 
states the law. The case of Withers v. Reynolds 
(Eng.), 2 B. & Ad. 882, is also a leading case, and may 
be read with profit in this connection. The case of 
Norrington v. Wright, supra, cites many authorities. 








CORRESPONDENCE. 





MORTGAGING FUTURE EARNINGS. 
Editor of the Central Law Journal: 


No. 18 of “Weekly Digest” as published by you 
states: ‘Future Earnings from Threshing Machine.— 
The owner of a threshing machine may mortgage his 
future earnings as against laborers employed in run- 
ning the machine.—Flanders v. French, 8. Dak., 106 
N. W. Rep. 54.” This statement presents such a 
glaring injustice that I think your readers would be 
plezsed to have you comment thereon. It is a case of 
stealing labor to produce that wkich without that 
labor could not be produced, and then stealing the 
production from the laborer. Have we come to this? 
If so, give the fact wide publicity. 


Sterling, Ill. II. C. WARD. 








BOOK REVIEWS. 





HUGHES’ PROCEDURE. 


Jurisprudence has a commanding influence upon 
government; its usefulness and perpetuity depend 
upon the due administration of the laws; the laws 
constitute government, when duly administered. 
The greatest and wisest rulers have been lawgivers or 
the founders of codes. Bulwer grasps the idea which 
has been evident to the great rulers of the world who 
have left it better, because they lived to understand 
that underlying good government there must be a 
system of just rules by which to maintain order, when 
he puts into the mouth of Richelieu the following: 


“T found France rent asunder. 

The rich men despots, the poor banditti; 

Sloth in the mart and chism within the temple, _ 

Brawls festering to rebellion; and weak laws 

Rotting in antique sheaths. 

I have recreated France; and from the ashes 

Of the old and decrepit carcas, 

Civilization on her luminous wings 

Soars phoenix like to Jove! What was my art? 

Genius, some say,—some say fortune, witchcraft 
some. My art was JUSTICE!” 
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Justinian had to meet a bad condition, and met it 
best in the laws he made. Charlemagne built an em- 
pire, but had the wisdom to lay. the foundation in 
good laws borrowed from Justinian’s system. From 
the great systems of past ages there has come to us 
as a heritage the principles which made these men truly 
great by their administration. They were woven into 
the fabric of our goveinment when it was founded, 
and have been kept best from contamination by the 
Supreme Court of the United States and the great 
lawyers of the land. Itis not amiss to say that the 
real sovereignty of the United States dwells in its 
bench and bar, for they are the law-makers, and the 
due administration of law is government itself. The 
greatest question, then, becomes how to preserve the 
principles which have conserved the rights of the 
people and not let them rust and decay for want of 
use, inthe growing practice in many courts of de- 
pending upon cases (‘‘canned’”’ law) with the same 
facts, whether or not those cases have been decided 
upon correct principles, 

It also becomes a question of the greatest moment 
to every lawyer where he may find the law at the least 
expense upon which he can depend to post him as to 
the principles involved in the subject-matter of his 
cases. The number of books a lawyer is asked tu buy 
is growing more and more appalling. The fact is, 
there is no need for many books when a lawyer has in 
his hand a work which gives at a glance the cases 
which have been decided upon the principles which 
are sufficient in themselves to administer justice 
when correctly applied to the facts. Not long since, 
in talking to a young lawyer about his case, the writer 
suggested a decision which involved the principle 
applicable to the matter he had in hand. With some- 
thing of pity and irony in his voice and expression, 
he replied, after looking over the case: ‘‘Why, the 

‘facts are not like those in my case at all.’”’ He had no 
more idea of the application of principles than a Fiji 
Islander. A case was thrown out of a circuit court 
in Missouri by ajudge, regarded by many as one of 
the best in the state, with the remark that “he never 
heard of sucha proceeding.”’ The theory of it was 
based upon several well settled principles and their 
relationships. A higher court has since recognized 
the correctness of the process proposed, of which the 
circuit judge never had heard. 

It is certainly time that a work like that of Mr. 
Hughes’, which involves the labor and thought of 
thirty years, in order to presentin the most concise 
and practical manner the prineiples with which Jus- 
tinian confronted and confused the sophistry of char- 
latans and glosses of the mountebanks, in an age 
where the “rich men were despots and the poor ban- 
ditti.””, What of our own age? Is it greatly different 
from that of Justinian and Richelieu? Are not the 
rich despots and many of the poor anarchists and 
banditti? Does not history repeat itself? Is human 
nature so different to-day from the human nature 
which in the days of Nero made monsters of men, 
and later a Justinian necessary. While it is true that 
the despots of modern times are held in check and 
dare not exercise the same kind of cruelty which 
characterized the days of the past, yet, nevertheless, 
to:day, with its two thousand years of the divine 
philosophy of the Nazarine, we find a despotism, in 
the combined wealth of a few men, which is as mer- 
ciless in its methods as were any of the despots of 
old, whose names to-day are synonymous of shame. 
What has resulted from the statutes which have been 
enacted by congress? Have the shameless methods 





of the trusts ever been retarded? May we not find 
something in the combinations of principles which 
have been so effectively applied in the past ages to 
recreate governments by the establishment and appli- 
eation of the great principles, which thousands of 
years have tested and found sufficient for the emer- 
gencies which despotism has wrought? We need 
men on our beaches who will know how to decide 
cases from principles; we need lawyers who know 
them and their relationships. Therefore, since they 
may be found both in the abstract and application in 
Hughes’ Procedure, we have a work both bench and 
bar are looking for, in crder to bring order out of the 
chaos, which the best legal minds with one accord are 
deploring. Mr. Justice Brown,on retiring from the du- 
ties he so creditably performed for years on the United 
States supreme bench, sounded the note of warning. 
We feel it a privilege to set its echoes flying and give 
honor where honor is due, and help to bring into ac- 
tion the fore2s, which only need organizing, to bring 
about the reforms of which our ablest legal minds are 
beginning to so fully appreciate the need. 

We are not alone in our opinion of this really great 
work of Mr. Hughes. Mr. Jefferson Chandler says of 
it: ‘‘The labor of prodicing it is very great and shows 
marvelous intrepidity. Itis a treasury of legal phi- 
losophy. It demonstrates that if the philosophy of 
the law be lost, the law is lost. The deep channels of 
the law have been made shallow by the sediment of 
case opinions not founded upon principle. This work 
reopens original channels and gives judicial reason a 
new career. The work is a great personal triumph 
on the author’s part and entitles him to the gratitude 
of the legal profession.”? Says the Harvard Law 
Review, vol. 19, p. 635: “The learning of the author 
appears to be ample. Many of bis ideas seem to be 
new and convincing. His acquaintance with the lit- 
erature of the subject is undoubtedly the result of 
vast and close reading. Lawyers and students will 
find this beok, not only intensely practical, but at the 
same time full of new ideas on procedure, which has 
always been the most important matter in our 
jurisprudence.” 

We might add tothis words of the same import 
from Mr. Justice Marrshall, of Wisconsin, from the 
Chicago Legal News, tbe Chicago Law Journal and 
from the Oklahoma Law Review, but what is the need 
of referring to anything more than the fact that this 
work, followed up by law students, lawyers and 
judges, will bring into the practice éverywhere the 
practical application of the principles upon which the 
greatest jurists have relied, which have been lost 
sight of in the multitude of cases, a large percentage 
of which are wrong in principle and very poorly con- 
sidered at best. Every lawyeris bound to admit, 
who will give it but little attention, that this work 
will do just this thing. It follows then, irresistibly 
that Hughes on Procedure is all that any have claimed 
for it. A book of such a character in this day and age 
cannot be overestimated, and this review of it comes 
solely from a desire to do Mr. Hughes justice, whose 
production has been styled ‘‘the finished shaft of Lord 
Bacon,” and by many good lawyers, “the greatest law 
book of modein times.” It is published by Callaghan 
& Company, of Chicago. We are indebted to the au- 
thor alone for a copy of the work, and though we 
have mentioned itin an editorial, we feel that the 
opportunity to gather the forces we need to bring 
about the reform good lawyers have been crying out 
for may be found in this work. Therefore, it deserves 


to be heralded more than once or twice. 
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HIRSCHL’S TRIAL TACTICS. 

This book, by Mr. Andrew J. Hirschl, of the Chica- 
go bar, is full of the information which has been 
gained by actual practice in and out of the courts and 
is intensely practical. Though we are somewhat 
shocked at times at the boldness of some of its sug- 
gestions, yet, when examined from the author’s stand- 
point, which is tbat of the client’s interest which is 
regarded as affected by either that of an unjust at- 
tack, or some wrong he feels it necessary to have rem- 
edied by process of law, we are constrained to agree 
with him. Every one has aright to a fair trial even 
though his attorney may think him to be in the wrong. 
It frequently turns out that a lawyer finds that he has 
been mistaken in the belief that his client may be the 
wrongdver. It has been shown that parties have 
confessed to wrongful acts, of which, afterwards, 
other parties have been clearly shown to have been 
guilty. The book abounds in practical suggestions tor 
the young practitioner and good advice as to the per- 
sonal conduct of the lawyer in and out of court. For 
instance, on page 57 the author says, as to the advo- 
cate’s attitude befcre ajury: ‘The jury as a rule, 
like fair play. Fairness is by all odds the strongest 
position to assume in the course of any litigation and 
of course that involves being gentlemanly and toler- 
ant and patient. It is better to be too tolerant than 
not tolerant euough, to avoid being the offender. The 
ease should be conducted properly, within the bounds 
of law and in a gentlemanly manner, then if the op- 
ponent is differently constituted, if he is unfair, pro- 
vokes discussion, makes jeering remarks, the jury 
willsoon become prejudiced against him and turn 
their sympathies the other way. The time comes 
when they will see that one man is being imposed 
upon, that the other man’s insulting remarks are 
wrong and unfair, and when a favorable opportunity 
comes, he can be crushed with one effective response. 
A double end is thus gained. The antagonist has been 
overcome and the sympathy of the jury has been re- 
tained. A much wiser and stronger course than to 
follow him in his petty bickerings as some lawyers do; 
to bicker back and return sneer for sneer, while both 
contestants belittle themselves before the jury.” This 
is good advice, for, it is too often the case that young 
lawyers get wrong notions of the proper attitude to 
assume before ajury. We have all seen the man de- 
scribed in the above quotation. He is often the de- 
velopment ofassumption, and of course, is not then 
natural. A man never loses by being a gentleman 
anywhere, but there is no place where it tells with 
more benefit than in a court room. It isa virtue that 
had best be assumed if one has it not. It will be 
found of great value tothe young lawyer and a profit 
to all to read. 

Published by T. H. Flood & Co., Chicsgo,in one 
small volume of 264 pages. 


HUMOR OF THE LAW. 


Judicial ability of a very respectable order is not 
necessarily accompanied by the quickest intellectual 
perception. Judge , Who presides over one of 
the circuits of a certain western state, has never been 
able to master the intricacies of the game of euchre. 
A friend was once expounding to him the value of the 
bowers and the method of determining trump. 
“But,” interposed the judge, “‘what would happen if 
you should turn up the left bower for trump.” 
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1, ABATEMENT AND REVIVAL—Buankruptcy of Party..-An 
action by or against a bankrupt in a state court does not 
abate upon theadjudication in bankruptcy or appoint- 
ment of a trustee, but in the absence of an application 
by the trustee for substitution, it may be prosecuted or 
defended by the bankrupt. — Hahlo v. Cole, 98 N. Y. 
Supp. 1049, 


2. ACCIDENT INSURANCE—Employer’s Liability.—Un- 
der employers’ liability insurance policy, where insured 
settled with the plaintiff in action against insured, in- 
sured held bound for attachment costs included in judg- 
ment.—Myton v. Fidelity & Casualty Co. of New York, 
Mo., 92 8. W. Rep. 1149. 


3. ACCOUNT—Fiduciary Relations.—A bill in equity 
against a broker for an accounting for money intrusted 
to him forthe purchase of stocks held notto show a 
fiduciary relation essential to give equity jurisdiction.— 
Brown Vv. Corey, Mass., 77 N. E. Rep. 838. 


4. ADVERSE PoSsESSION—Payment of Taxes.—In tres- 
pass to try title,a defendant held not to have acquired 
title by adverse possession, under the five-year statute 
of limitations, because of the failure to, pay taxes.—Club 
Land & Cattle Co. v. Wall, Tex., 92S. W. Rep. 984. 


5. ANIMALS—Contagious Diseases.—In a civil action 
for damages, under Sess. Laws 1901, p. 151, §§ 21, 23, 
against persons having sheep in their control infected 
with infectious diseases, scienter need not be alleged or. 
proven where carelessness or negligence is averred.— 
North & Douglass v. Woodland, Idaho, 85 Pac. Rep. 215. 


6. APPEAL AND ERROR—Change of Venue.—Error in 
refusing to sustain an application for a change of venue 
must be stated as a reason for a new trial, and error as- 
signed upon the overruling of the motion.—Bonham y, 
Doyle, Ind.,77 N.E. Rep. 859. 


7. APPEAL AND ERROR—Death Pending A ppeal.— Where 
one defendant, who was an appellee, died after judg- 
ment, but before the transcript on appeal was filed, and 
no attempt was made to serve his personal representa- 
tives, the appellate court acquired no jurisdiction of the 
appeal.- Ehlers v. Hartman, Ind.,i7 N. E. Rep. 745. 
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8. APPEAL AND ERRUR—Excessive Verdict.—Where a 
verdict is not in excess of the demand in the complaint. 
and there is any evidence to prove the amourt of dam- 
age, the court will not examine the evidence to ascertain 
whether the verdict is excessive where defendant re- 
fuses to submit evidence.—North & Douglas v. Wood- 
land, Idaho, 85 Pac. Rep. 215. 

9. APPEAL AND ERROR—Harmless Error.—Where in- 
structions present the theory of the defense fully and 
are favorable to the defendant, it has no ground to com- 
plain that error was committed in refusing other in- 
structions asked.—Gilroy v. St. Louis Transit Co., Mo., 
92S. W. Rep. 1152. 

10. APPEAL AND ERROR—Motion for New Trial.—It is 
not necessary before bringing up for review a decision 
sustaininga motion for judgment upon the pleadings 
and Statement of counsel to file a motion fora new trial. 
—Wagner v. Atchison, T. & S. F. R. Co., Kan., 85 Pac. 
Rep. 299. 

11. APPEAL AND ERROR—Parties to Motion for New 
Trial.—Where parties to a motion for a new trial are in- 
terested in sustaining the judgment complained of, they 
are essential parties to a bill of exceptions assessing er- 
ror on the overruling of such motion.—Hodnettv Doug- 
las, Ga., 53 S. E. Rep. 687. 

12. APPEAL AND ERROR—Rulings on Evidence.—Where 
evidence is excluded on a general objection, the ruling 
is not error if there is any valid objection to the ques- 
tion, though the reasons given for the ruvlingare wrong, 
—Wightman v. Catlin, 95 N, Y. Supp. 1071. 

13, ASSIGNMENTS—Unearned Wages.—An assignment 
of wages to be earned in the future under an existing 
employment is valid.—Rodijkeit v. Andrews, Ohio, 77 
N. E. Rep. 747. 

14, ASSIGNMENTS—Validity.—Transfer of a claim to 
one liviog in a county in which the debtor did not reside, 
merely to authorize suit in a ceunty other thun that of 
defendant’s residence, held ineffective for that purpose. 
—Douglas v. Walker, Tex.,92 8. W. Rep. 1026. 

15. ATTACHMENT—Order of Trial.—Wiere defendant 
appeared in a short note case in which an attachment 
was issued, the proper procedure was to try the short 
note case before the validity of the attachment.—Phil- 
bin v. Thurn, Md., 68 Atl. Rep. 571. 

i6. ATTORNEY AND CLIENT—Action for Compensation. 
—In action by attorney for services, an instruction held 
not objectionable as authorizing recovery for services 
not alleged in the petition, where there was no evidence 
ef such services.—Smith v. Couch, Mo., 92 3. W. Rep. 1143. 

17 ATTORNEY AND CLIENT—Agreement for Services.— 
An attorney cannot transfer to another attorney without 
consent of his client an executory agreement to supply 
professional services —Johnston v. Bacca, N. M., 85 Pac. 
Rep. 237. 

18, ATTORNEY AND CLIENT—Compensation of Attorney. 
—Under the common law of the state, a lawyer may re 
cover by action just compensation for his services.— 
Spencer v. Busch, 98 N. Y. Supp. 690. 


19. ATTORNEY AND CLIENT—Fiduciary Relations.—The 
relation of attorney and client held to have existed at 
the time of sale of bonds by the attorneys to tae client, 
so as to make itincumbent on the sellers to show that 
the transaction wus fair.—Hill v. Hall, Mass.,77 N. E. 
Rep. 831. 

20. BANKRUPTCY—Bankrupt’s Property .—A bankrupt’s 
trustee takes the bankrupt’s property in the same con- 
dition and subject to the same liens as it was held by the 
bankrupt.—First Nat. Bank v. Bacon,98 N. 1. Supp. 717. 


21. BANKRUPTCY —Chattel Mortgage. - Where mort- 
gaged chattels of a bankrupt were sold by the bank- 
rupt’s trustee, a state court judgment declaring a lien 
thereon could not deprive the bankruptcy cuurt of pos- 
session of the proceeds of the property.—Skiltonv.Cvd- 
ington, N. Y.,77N. E. Rep. 790. 

22. BASTARDS—Right to Inherit.—A father having rec- 
ognized his bastard son and daughter, and having died 
without legitimate issue, the legitimate children of the 





daughter, who predeceased her father were entitled to 
share with the son in the father’s real estate, under 
Burns’ Ann St. 1901, § 2630a.—Morin v. Holliday, Ind ., 77 
N. E. Rep.»é61. 

23. BENEFIT SOCIETIES—Construction of Rules.—A rule 
of a mutual benefit association providing for the deduc- 
tion of dues and aSsessments from the benefits of an in- 
capacitated member held not to refer only to special as- 
sessments made by a local or subordinate lodge. — Re- 
witzer v. Switchmen’s Union of North America, 98 N. Y. 
Supp. 974. 

24. BILLS AND NOTES—Altered Checks.—A purchaser 
of a check disclosing an alteration on its face held not a 
holder in due course, as defined by Negotiable Instru- 
ments Law, Laws 1897, p. 732, ch. 612, § 91. —Elias v. 
Whitney. 98 N. Y. Supp. 667. 

25. BILLS AND NOTES—Bona Fide Purchasers. — That 
the payee of a note execrted by a corporation through 
its officers is & director does not put a purchaser of the 
note upon inquiry as to whether its issuance was author- 
ized.— Orr vy. South Amboy Terra Cotta Uo.,98 N. Y. 
Supp. 1026. 

26. BILLS AND NOTES—Consideration. — The recovery 
on a note given in consideration of services rendered 
and to be rendered, held limited to the fair value of the 
services actually rendered.—Sullivan v. Sullivan, Ky., 
92 S. W. Rep. 966. 

27. BoUNTIES—Veterans of Civil War.—A statute pro- 
viding for the equalization of bounties among the sol- 
diers of Massachusetts who served inthe civil war held 
invalid, though it recites that the payments are made in 
recognition of valuable services.—J/n re Opinion of the 
Justices, Mass ,77 N. E. Rep. 820. 

28. CARRIERS—Injury to Passenger on Freight Train.— 
A paSsengeron a freight train acquiesces in the usual 
incidents and conduct of a freight train managed by 
prudent and competent men.—Mul'en v. Galveston, H. 
&S. A. Ry. Co., Tex., 92S. W. Rep. 1000. 

29. CARRIERS— Liabilities for Injury in Station —In an 
action by a passenger against a railroad company for in- 
juries from a fall over a cuspidor on the floor of the rail- 
road station, judgment held properly entered, under the 
evidence, for defendant.—Green v. Baltimore & O. R. 
Co., Pa , 63 Atl. Rep. 603. 

30. CHATTEL MORTGAGES— Void Mortgage.—A chattel 
mortgage authorizing the mortgagor to retain posses- 
sion and sell the mortgaged chatte:s in the ordinary 
course of business, and creating a lien on goods bought 
to replenish the stock, held fraudulent as a matter of 
law .—Skilton v. Codington, N. Y., 77 N. E. Rep. 790. 

31. COMMERCL—!mportation of Cigarettes.—The im- 
portation of cigarettes for personal consumpiion in 
original packages held not within the prohibition of Acts 
1905, p. 82, ch. 52.—State v. Lowry,Ind.,77N.E Rep. 728. 

#2. COMMERCE—Intoxicating Liquors.—A statute mak- 
ing ita misdemeanor “to solicit an order for the sale” 
of intoxicating liquor within local option districts is a 
violation of the interstate commerce clause of the fed- 
eral constitutiou.— Ez parle Massey, Tex., 92 S. W. Rep. 
1086. 

33. CONSTITUTIONAL LAW — Departments of Govern 
ment —Where the militia was ordered by the governor 
to suppress an insurrection, their refusal to surrender 
an arrested insurrectionist to the civil authorities for 
trial before suppression of such insurrection held nota 
violation of Bill of Rights, art. 2, § 22.—in re Moyer, 
Colo., 85 Pac Rep. 190. 

34. CONSTITUTIONAL LAW—Intoxicating Liquors.—Gen. 
Laws 29th Leg., p. 91, ch 64, regulating storage of liquors 
in local option districts, is not unconstitutional as deny- 
ing citizens the equal protection of the laws. Lz parte 
Massey, Tex., 92S. W. Rep. 1083. 

35, CONTRACTS—Prevention of Competition for Public 
Work.—A requirement by a county board of supervisors 
that bidders for the publication of the journal of the 
board shall use the printer’s union label is against pub- 
lic policy and unlawful.—People v. Edgcomb, 98 N. Y. 
Supp. 965. 
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36. CONTRACTS—Location of Public Buildings.—A con- 
tract between a city and the owners of property therein 
to locate certain public buildings neartheir property in 
consideration of certain payments to be made by them 
was illegal under Revisal of 1905, § 2916.—Edwards v. City 
of Goldsboro, N. Car., 53 8. E. Rep. 652. 

87. CONTRACTS—Restraint of Trade.—A contract for 
the sale of a business, including the good will, with an 
agreement on the part of the sellers not to re-engage in 
that business in the same city four three years, is not in 
restraint of trade, but validand enforceable.—Bradford 
& Carson v. Montgomery Furniture Co., Tenn., 92 8. W. 
Rep.{1104. 

38. CORPORATIONS—Breach of Trust.—The act of the 
ofticers of a beneficia) association in transferring their 
offices to others for a money consideration held a breach 
of trust rendering them liable to the association for the 
money which they received. — Heineman v. Marshall, 
Mo., 92S. W. Rep. 1181. 

39. CORPORATIONS—Conveyances to Oflicers.—A deed 
of all the property of a miving company to its president 
and director the day after he had resigned, in considera- 
tion of a pre-existing debt, he!d void as to the corpora- 
tion’s creditors.—Nixon v. Goodwin, Cal., 85 Pac. Rep. 
169. 

40. CORPORATIONS—Method of Proving Indebtedness. 
—One holding bonds pledged ascollateral security held 
entitled to;prove them up to the extent of their face value, 
and have a distribution out of the funds accruing from 
a sale under a foreclosure, on the basis of the bonds, to 
the extent of the amount ofjhis primary debt and inter- 
est.—Western Supply & Mfg. Co. v. United States & 
Mexican Trust Co., Tex., 928. W. Rep. 956. 

41. CORPORATIONS — Right to do Business.— A trust 
company in Missouri held entitled to sue in Texas to 
foreclose a mortgage, etc., without taking out a permit 
todo business there.—Western Supply & Mfg. Co. v. 
United States & Mexican Trust Co., Tex , 92 S.W. Rep. 986. 

42, CORPORATIONS—Service on Foreign Corporation.— 
Service of summons on one having authority to sell 
goods of foreign corporation, but who is not an officer 
or agent, held not to give the court jurisdiction.—Hodge 
v. Acorn Brass Mfg Co., 98 N. Y. Supp. 678. 

43. Costs -In Forma Pauperis.—It is the duty of at- 
torneys on application to sue in forma pauperis to deter- 
mine by investigation that the applicant is entitled to 
the exercise of the court’s discretion.—Osiel v. Osiel, N. 
J., 68 Atl. Rep. 549. 

44, Costs—Parties Entitled.—Where plaintiff sued to 
quiet title to lands purchased by him at a tax sale, and 
prayed in the alternative fora refundmeut of the taxes 
paid by him, with interest, and recovered the latter, he 
was entitled to costs —Bonner vy. Board of Directors of 
St. Francis Levee Dist., Ark., 92S. W. Rep. 1124. 

45. CourTs—Record.—It is within the power of a trial 
court to permit a party to take a presented bill of excep- 
tions temporarily from the files for the purpose of mak- 
ing suggested correctionus.—Harden v. Card, Wyo , 85 
Pac. Rep. 246. 

46. CRIMINAL LAW—Certificate of Reasons ble Doubt.— 
Certificate of reasonable doubt after conviction should 
be granted where any question of law is raised sufficient 
for the consideration on appeal.—People v. Hummel, 98 
N. Y. Supp. 713. 

47. CRIMINAL TRIAL—Continuance.—In an action for 
personal injuries caused by frightening of team by loco- 
motive, held error to permit counsel to make statement 
in argument contrary to admission made to prevent 
continuance.— St. Louis Southwestern Ry. Co. of Texas 
v. Hall, Tex., 92 8S. W. Rep. 1079. 

48. CRIMINAL TRIAL—Harmless Error.—Where it is 
clear that the verdict is right, and that, even if certain 
improper remarks of the court had not been made, the 
jury could not well have returned a different verdict, 
the judgment will be affirmed.—Miller v. Territory ,Okla., 
85 Pac. Rep. 239. 

49. ORIMINAL TRIAL—Incest.—In a prosecution for in- 
cest, evidence of other acts of incest with prosecutrix, 





barred by limitations, is admissible to show the proba 
bility of the commission of the offense.—Adams V. State, 
Ark., 92S. W. Rep. 1123. 

. 50. CRIMINAL TRIAL —Misonduct of Counsel.—Improper 
statements of counsel held not reversible error in the 
absence of a special request for an instruction that the 
statement was not proper for the consideration of the 
jury .—Jones v. Wright, Tex., 92 8. W. Rep. 1010. 

51. CRIMINAL TRIAL — Previous Prosecution. — On a 
prosecution for muider, it was errorto require defend- 
ant to testify on cross-examination that he was tried 
about 20 years before on a charge of murder; the occur- 
rence being too remote.—Ware v, State, Tex., 928. W. 
Rep. 1093. 

52. CRIMINAL TRIAL—Transcript of Evidence. — The 
narrative form of perpetuating evidence for appeals is 
the better practice ordinarily, and is not a violation of 
the act giving the right to send up the stenographer’s 
report .—St. Clair v. State, Tex., 92 8. W. Rep. 1095. 

53. CUSTOMS AND USAGES—Commissions.—In an action 
by a factor to recover commissions on a sale of hops held 
not error to sustain an objection to a question to defend- 
ant as to the commercial custom in relation to commis- 
sions.—Horst v. Lovdal, 95 N. Y. Supp. 996. 

54. DAMAGES—Nominal Damages.—Where there has 
been a breach ofacontract by one of the parties, the 
other is at least entitled to recover nominal damages,— 
Grau v. Grau, Ind., 77 N. E. Rep. 816. 

55. DAMAGES—Penalty —Where it does not clearly ap- 
pear that the penalty insertedin a contract for the sale 
of a business and the good will thereof was intended as 
security for the payment of actual damages in case of 
breach of contract, the court will regard the amount as 
liquidated damages.—Shafer v. Sloan, Cal., 85 Pac. Rep. 
162. 

56. DEATH—Presumptions as to Negligence.—In an ac- 
tion for wrongful death, negligence will not be presumed 
alone trom the explosion of a locomotive boiler in use 
in lawful business on the tracks of the defendant.— Han- 
ley v. West Virginia Cent. & P. Ry. Co., W. Va., 53 S. E. 
Rep. 625. 


57. D#POSITIONS— Witness Out of State.—A deposition 
of a witness taken out of the state, in a action pending in 
the state, may be read at the trial if it shows that the 
witness resided out of the state when it was taken, un- 
less witness is in the state when the deposition is offered. 
—Hanley v. West Virginia Cent. & P. Ry. Co., W. Va., 
53 S. K. Rep. 625. 


58. DIvORCE—Conclusiveness of Decree.—A decree of 
divorce may be cullaterally attacked by showing that the 
court which rendered it was without jurisdiction .—Stu- 
art v. Cole, Tex., 92S. W. Rep. 1040. 


59. DivoRCE—Demurrer to Bill. — A bill for divorce 
having two grounds—one for adultery and one for de- 
sertion—which does not give the time, place, and cir- 
cumstances of the offense, is not subject to a general de- 
murrer.—Trough v. Trough, W. Va , 53S. E. Rep. 630. 


60. DIVORCE—Striking Out Depositions.—A court can- 
not strike out depositions filed by defendant in divorce 
for failure to pay money to enable his wife to prosecute 
her suit and for temporary alimony, and pass final de- 
cree of divorce.—Trough v. Trough, W. Va., 53S. E. Rep. 


* 630. 


61. EMINENT DOMAIN—Debt Limit of Municipalhty.— 
Owners of land sought to be taken by a city for the pur- 
poses of a street cannot raise the question as to the limit 
of the city’s indettedness.—State v. Superior Court of 
Whatcom County, Wash., 85 Pac. Rep. 256. 


62. ESTOPPEL—Prevention of Competition for Public 
Work —A bidder for a con!ract for county printing held 
not estopped from asserting the illegality of a provision 
of the specifications.— People v. Kdgcomb, 98 N. Y. Supp. 
965. 

63. EVIDENCE—Action to Recover Rent.—In an action 
to recover rent for the benefit of C, the record ina prior 
suit held admissible for the purpose of establishing O’s 
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interest in the controversy.—Philbin v. Thurn, Md., 63 
Atl. Rep. 571. 

64. EVIDENCE—Expert Witness.—In an action for in- 
juries to a passenger, evidence as to the appearance of 
plaintiff after the accident, as to whether or not he 
seemed to be suffering, etc., held admissible.—Mullen v. 
Galveston, H. & S. A. Ry. Co., Tex , 92 S. W. Rep. 1000. 

65. EVIDENCE—Fraudulent Conveyances.—A question 
calling for the amount of a creditor’s claim against an 
insolvent, in an action to set aside a fraudulent convey- 
ance, held not objectionable as not the best evidence.— 
Nixon v. Goodwin, Cal., 85 Pac. Rep. 169. 

66. EVI DENCK—Law of Other State.—The law ofa for- 
eign state is presumed to be the same as the common 
law of the state, and not the same as the common law of 
England.—Spencer v. Busch, 98 N. Y. Supp. 699. 

67. EVIDENCE—Varying Terms of Written Contract.— 
Where a party signs a written contract, he cannot set up 
as a defense to a suit thereon a promise made by the 
plaintiff's agent that he would subsequently affix a 
printed “slip” to said contract which would add new 
and material conditions thereto.—Biggers v. Equitable 
Mfg. Co., Ga., 53 8. EK. Rep. #74. 

68. EXCEPTIONS, BILL OF—Code Provisions .—The pro- 
visions of the Code with reference to a bill of exceptions 
and order granting time to reduce exceptions to writing 
and recitals in the bil! as to its presentation and settle- 
ment should be liberally construed. — Harden v. Card, 
Wyo , 85 Pac. Kep. 246. 

69. EXECUTION — Supplementary Proceedings. — Ap- 
pearance of a third px rsun to testify as a witness in sup- 
plementary proceedings can be enforced only by due 
service of the subpoena as on the trial of an action, and 
not by an order to appear and testify.—Inre Depue, N. 
Y.,77N. KE. Rep. 798. 

70. EXECUTORS AND ADMINISTRATORS — Credits for 
Payments Before Appointment.—Credits in an execu- 
tor’s account for payments made by him before his ap- 
pointment, with which he did not then intend to charge 
deceased, and claim for which he did not present to the 
court, held properly disallowed .—IJnre Pease’s Estate, 
Cal., 85 Pac. Rep. 149. 

71. EXPLOSIVES—Negligence.—Possessor of dynamite 
held required to use highest degree of care to prevent 
explosion as to third parties.—Sowers v. McManus, Pa., 
63 Atl. Rep. 601. 

72. FIRE INSURANCE—Agency for Insured.—A local in- 
surance agent in issuing a fire policy held to have acted 
not as agent of insured or of the payee, but for the in 
surer.—German Ivs. Co. v. Gibbs, Wilson & Co., Tex , 92 
S. W. Rep. 1068. 

73. FIRE INSURANCE—Assignment by Insured.— Where 
a fire policy by its terms was payuble to a.third person, 
insured could not, after the loss, assign his claim, so as 
to defeat the rights of the payees under the terms of the 
poliey.—German Ins Co. v. Gibbs, Wilson & Co., Tex., 92 
8S. W. Rep. 1068. 

74. FIRE [NSURANCK—Iron Safe Clause .—An iron. safe 
clause in an insurance policy held to require insured to 
keep books from the issuance of the policy, and not 
merely either from the issuance of the new or the old 
inventory.- Carp vy. Queen Ins. Co., Mo., 92 8S. W. Rep. 
1137. 

75. FIRE INSURASCE—Parties in Action on Policy.—A 
creditor holding a fire policy as collateral security for 
an indebtedness in excess of the face of the policy may 
sue alone and recover the loss; neither the insured nor 
his legal representatives being necessary parties.—Ger- 
man Ins. Co. v. Gibbs, Wilson & Co., Tex., 92S. W. Rep, 
1068. 

76. FRAUDS, STATUTE OF—Boundaries.—A parol! agree- 
ment fixing the boundary line between two lots as the 
center ofa party wall, acquiesced in for 16 years, held 
not within the stutute of frauds.— Roberts v. Fellman 
Dry Goods Co., Tex , 92S. W. Rep. 1960. 

77. FRAUDULENT CONVEYANCE — Evidence.—In a suit 
to set aside an alleged fraudulent conveyance, certain 





decds by which defendant conveyed the property toa * Every person hasa right to carry on his business law- 


bank, obtained a reconveyance, and then mortgaged the 
property back to the bank, held admissible.—Nixon vy. 
Goodwin, Cal., 85 Pac. Rep. 169. 

78. GARNISHMENT—Persons Subject.—A railroad cor- 
poration receiving gocds from a connecting carrier for 
shipment is subject to garnishee process.—Malott v. 
Johnson, Ind ,77 N. E. Rep. 866. 

79. GOOD WILL—Rights of Parties.—Sellers of business 
and good will held entitled to maiutain action on note 
for value of good will, notwithstanding breach of con- 
tract notto re-engage in business.—Bradford & Carson 
v. Montgomery Furniture Co., Tenn., 92S. W. Rep. 1104. 

80. GOOD WILL—Sale of Business. — In an action for 
breach of a contract for the sale of the good will of a bus- 
iness, it is unnecessary to plead or prove the imprac- 
ticability of fixing the damages.—Shafer v. Sloan, Cal., 
85 Pac. Rep. 162. 

81. GUARDIAN AND WARD — Investments. — Where a 
guardian acted in good faith in the purchase of a note, 
and exercised reasonable care, she was not liable for 
failure to realize on the note the amount expected at the 
time of its purchase.—_ Henderson v. Lightner, Ky., 928. 
W. Rep. 945. 

82. HABEAS CORPUS—Contempt.—An order discharg- 
ing petitioner from imprisonment for contempt for fail- 
ing toappear and testify as a witness in supplementary 
proceedings could not be reversed on questions of law 
only, unless all the jurisdictional facts were admitted or 
conclusively established.— Zn re Depue, N. Y., 77 N. EK. 
Rep. 798. 

§3. HABEAS CoRPUS—Snufliciency of Return to Writ.— 
The sufficiency of the return toa writ of habeas corpus 
is to be determined by the allegations of the return, with- 
out regard to the statements of the petition for the writ. 
—In re Moyer, Colo., 85 Pac. Rep. 190. 

84. HOMESTEAD—Mortgage.—Land embraced withina 
deed of trust, which was used as a homestead at the time 
of the execution of the deed, was not subject to the mort- 
gage lien.—McGaughey v. American Nat. Bank, Tex., 92 
8. W. Rep. 1003. 

85. HOMICIDE—Assault with Intent to Kill.—Where an 
assault aud battery is well charged in an indictment for 
assault and battery with intent to commit murder, it is 
not necessary to aver that defendant had the present 
ability to commit the injury. — Guy v. State, Ind.,77 N. 
E. Rep. 855. 

86. HOMICIDE—Motive.—On a prosecution for muider, 
it was proper to admit evidence that prior to the killing 
defendant had been heard to say that he did not like de- 
ceased.— Powers v. Commonwealth, Ky., 92 S. W. Rep. 
975. 

87. HUSBAND AND WIFE—Damages for Injuries to 
Wife.—A husband held entitled to recover money ex- 
pended for medicine, medical service, and attend- 
ance furnished his wife in an endeavor to cure her of 
injuries sustained through the negligence of third per- 
sou.—Booth v. Manchester St. Ry ,N. H., 63 Atl. Rep. 578, 

88. HUSBAND AND WIFE—Post-Nuptial Settlement.— 
Marriage does not furnish a sufficient consideration for 
a postnuptial contract betweeu the parties relating to 
their separate property.—Ungery Mellinger, Ind ,77 N. 
EK. Rep. 814. 

89. INJUNCTION — Coercion by Labor Unions. — Em- 
ployer of workwen held entitled to protection of his 
property against attempts of labor union to coerce him 
to employ only union workmen and submit himself to 
the control of the union.—Purvis v. Local No. 500, United 
Brovherhood of Curpenters and Juiners, Pa., 63 Atl. Rep. 
585. 

90. InJuNCTION—Interference with Occupation.—One 
having a valid contract with a school district as teacher 
may have an injunction restraining one claiming under 
an invalid contract from molesting him in the perform- 
ance of his contruct.—Treadway v. Daniels, Ky., 92 8. 

W. Rep. 981. 


91. INJUNCTION—Interference with Property Rights.— 
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fully, according to his own “'scretion, without interfer- 
ence of third parties.—Purvis v. Local No. 500, United 
Brotherhood of Carpenters and Joiners, Pa., 63 Atl. Rep. 
585. 

92. INJUNCTION—Reference.—After the final dismissal 
of the complaint, it was proper to direct a reference to 
ascertain the damages sustained by defendant by reason 
of a temporary restraining order.—Sargent v. St. Mary’s 
Orphan Boys’ Asylum, 98-N. Y. Supp. 632. 

93. INTOXICATING LIQUORS—ACtion on Bond.—In an 
action on a liquor dealer’s bond, the burden of proof is 
on plaintiff, who must establish all the facts necessary 
te his recovery by a preponderance of the evidence.— 
Allen v. Houck & Dieter Co., Tex., 92 8. W. Rep. 993. 

94. INTOXICATING LIQUORS—Regulation. — Under the 
circumstances, costs held not to be awarded against 
seller of liquors on revocation of his license for insuffi- 
ciency ot consents of adjacent residence owners.—IJn re 
Bullard, 98 N. Y. Supp. 1011. 

95. JUDGMENT—Construction of Judgment.—A decree 
merely describing a prior judgment for the sole purpose 
of identification, and stating the amount thereof in the 
description, is not an adjudication as tothe amount due. 
—O’Brien v. Allen, Wash., 85 Pac. Rep. 5. 

96. JUDGMENT—Joint and Several Judgment. — Where 
a joint action at law is brought by several plaintiffs to 
recover land, and there is no prayer for a several re- 
covery, judgment for plaintitts cannot be sustained ex- 
cept by proof of a joint right of recovery.—Glore v. 
Scroggins, Ga., 53S. E. Rep. 690. 

97. LANDLORD AND TENANT—Construction of Lease as 
to Water Rent. —Under covenant in lease, lessee held 
liable for his proportion of the amount of water used in 
the building, though the city authorities refuse to ren- 
der separate bill therefor. — Myers v. Reade, 98 N.Y. 
Supp. 620. 

28 LANDLORD AND TENANT—DiStress for Rent.— 
Though a distress warrant issued by a justice of the 
peace is made returnable on its face to the justice’s court, 
yet if it be actually returned to the superior court it is 
sufficient, and the latter court may entertain jurisdic- 
tion to try the issue formed by a counter affidavit.— 
Henley v. Brockman, Ga., 53 8S. E. Rep. 672. 

99. LANDLORD AND TENANT—Rent.—Tender ofa check 
for the amount of the rent of certain premises less a bill 
for repairs, which was immediately returned by the 
landlords, the tenant being required to make the repairs, 
held not a payment of the rent.—O’Brien v. Levine, 
98 N. Y. Supp. 636. 

100. LARCENY—Property Interest.—One who bas taken 
an estray and isin possession thereof has such a prop- 
erty interest therein that the taking of it from him may 
be larceny.—Maxwell v. Territory, Ariz., 85 Pac. Rep. 
116. 


101. LIBEL AND SLANDER—Exciting Pity and Contempt. 
—An article ascribing to one a letter stating that the 
writer of the letter was an object of scorn and pity be- 
cause of the condition in which smallpox left her face 
held libelous per se.—Hart v. John Woodbury Dermato- 
logical Institute, 98 N. Y. Supp. 1000. 


102. LIBEL AND SLANDER—Inaruendo.—In an action for 
libel, whether the words are capable of the construction 
contended for hcida question of law for the court, but 
whether they were used in that sense is a question of fact 
for the jury.—Richardson v. Thorpe, N. H., 63 Atl. Rep. 
580. 


103. LIBEL AND SLANDER—Truth as Defense.—Defense 
of truth of libel held lost where matter described was a 
private one with which defendant or the public had no 
legitimate concern.—Burkhart v. North American Co., 
Pa., 63 Atl. Rep. 410. 


104. LIFE INSURANCE—Indaulgence in Payment of Pre- 
mium.—Mere indulgences in the payment of premiums 
do not constitute a waiver of acondition authorizing for- 
feiture for nonpayment of premiums when due, — 
Thompson v. Fidelity Mut. Life Ins. Co., Tenn., 92 S. 
W. Rep. 1098. 





105. LIFE INSURANCE — What Constitutes Insurance 
Company,—An association organized to secureto mem- 
bers a burial worth $100 in consideration of stipulated 
assessments to be paid by such members during life is 
an insurance association within Gen. St. 1901, § 3386.— 
State v. Wichita Mat. Burial Assn., Kan., 84 Pac. Rep. 757. 

106. LIMITATION OF ACTIONS—Action on Covenant.— 
The right of action by the covenantee against the suc- 
cessor in title of the covenantor upon a covenant run- 
ning with the land, which is contained in a deed not 
signed by the covenantor, is barred in six years from its © 
breach — Atlanta, K. & N. Ry. Co. v. McKinne y, Ga., 53 
8.E. Rep. 701. 

107 LIMITATION OF ACTIONS—Damages from Drains.— 
Injuries to property abutting on an alley in consequence 
of a drain pipe therein causing water to flow on the prop- 
erty held recoverable within five years.—Town of Central 
Covington v. Beiser, Ky., 928. W. Rep. 973. 

108. MANDAMUS—Scope of Remedy.—A committee of 
the city council in receiving money for the purpose of 
lobbying held to have acted as private individuals, and 
not as officers of the city, and hence mandamus could not 
be maintained by a taxpayer, under Burns’ Ann. St. 
1901, § 1182, to compel the return of the money.—State v. 
Hale, Ind., 77 N. E. Rep. 802. 

109. MASTER AND SERVANT—Assumed Risk.—In action 
for death of track foreman, deceased held not to have 
assumed risk of negligent manner,in which members of 
switching crew did their work.—Houston & T. C. R. Co.v. 
Turner, Tex., 92S. W. Rep. 1074. 

110. MASTER AND SERVANT—Assumption of Risk.—A 
master owed a servant no duty to guard certain machin- 
ery, where the servant knew that there was no guard 
when he entered the employment.—Saxe v. Walworth 
Mfg. Co., Mass., 77 N. KE. Rep. $83. 

111. MASTER AND SERVANT—Compensation.—A prom- 
ise or prediction of the amount of sales one would be 
able to make held not to constitute fraud.—Steinbach v, 
La Roche, 98 N. Y. Supp. 672. 

112. MASTER AND SERVANT—Employers’ Liability Act. 
—Under the employers’ liability act, the question, in an 
action by a servant for personal injuries received through 
negligence of the master, as to plaintiff’s assumption of 
certain risks, held one forthe jury.—Wyukoop v. Lud- 
low Valve Mfg. Co., 98 N. Y. Supp. 1076. 

113. MASTER AND SERVANT—Employment of Minors.— 
Employment of a female child under 16 years of age to 
operatea tin. stamping machine held evidence of negli- 
gence on the part of the master, in an action for injuries 
received while operating the machine.—Reglin v. Leh- 
maier, 98° N. Y. Supp. 642. 

114. MASTER AND SERVANT—Fellow Servants.—Where 
a master is negligent in placing his servant in an unsafe 
place, the dangers of which are unknown to and hidden 
from the servant, the master cannot shield himself from 
liability for the servant’s injuries because the act of a 
fellow servant brought about_the injury.—Cadigan v. 
Glens Falls Gas & Electric Light Co ,98N, Y. Supp. 954. 

115. MASTER AND SERVANT—Persons Engaged in Super- 
intendence.—That a master employed a general su- 
perintendent did not relieve him from responsibility un- 
der the employers’ liability act for the negligence of a 
foreman in charge of the work.—Carlson v. United Engi- 
neering & Contracting Co.,98 N. Y. Supp. 1036. 

116. MASTER AND SERVANT—Proximate Cause.—A mas- 
ter, though bound to use reasonable care to furnish safe 
appliances, held not liable for injuries caused by the ser- 
vant’s negligence in using the same.—Kelley v. Law- 
rence, Mo., 92 S. W. Rep. 1158. 

117. MINES AND MINERALS—Abandonment.—An aban- 
donment results from a mere exercise of the will. and, 
so far as it relates to a vested estate in real property, is 
ineffectual to transfer the title.—Sharkey v. Candiani, 
Oreg., 85 Pac. Rep. 219. : 

118. MINES AND MINERALS—Evidence —As between a 
prior and subsequent locator of the same ground, the 
courts will view evidence establishing the senior locat- 
or’s discovery in the most favorable hght it will reason- 
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ably justify.—Ambergris Min. Co. v. Day, Idaho, 85 Pac. 
Rep. 169 

119. MINES AND MINERALS Right to Terminate.—Aun 
oil and gas lease held not voidable at the will of the par- 
ties.—New American Oil & Mining Co. v. Troyer, Ind., 77 
N. E. Rep. 739. 

120. MORTGAGES—Attorney’s Fees.—A mortgagee pray- 
ing for the foreclosure of the mortgage in a suit by an in- 
fant for possession and partition held entitled to attor- 
ney’s fees.—Gravelle vy. Canadian & American Mortgage 
& Trust Co., Wash., 85 Pac. Rep. 36. 

121. MORTGAGES—Limitation of Action. — Where the 
grantee accepts a deed and agrees to pay the grantor’s 
mortgage debt, he is liable in an action by the mortgag- 
ee, though a recovery on the mortgage note would, be 
barred by limitations but for such acknowledgment of 
the debt by the mortgagor.—Disney v. Healy, Kan., 85 
Pac. Rep. 287. 

122. »«lORTGAGES—Possession of Land --The occupation 
of land by minor children with their father is not notice 
of aclaim on the partof the children as heirs of their 
deceased mother.—Atteberry vy. O’Neil, Wash., 85 Pac. 
Rep. 270. 

123. MORTGAGES—Remedies of Tenant’s Creditors.—A 
mortgagee of a lease can pay the rent due by his mort- 
gagor at any time before the issuance of a final order 
against the mortgagor in summary proceedings.—Ruben- 
stein v. Rosenthal, 98 N. Y. Supp. 61. 

124. MORTGAGES—V alidity.—In order to avoid the effect 
of a deed of trust for grantor’s ignorance of certain facts, 
beneficiary’s knowledge of such ignorance must be 
shown.—McGaughey v. American Nat. Bank, Tex., 92 S. 
W. Rep. 1004. 

125. MUNICIPAL CORPORATIONS — Action to Recover 
Taxes.—A city cannot maintain an action to collect a 
tax due to it in the absence of express statutory authoriz- 
ation.—City of Rochester v. Bloss, N. Y., 77 N. E. Rep. 
794. 

126. MUNICIPAL CORPORATIONS—Assessments for Street 
Improvements.—A personai judgment against a railroad 
company for an assessment made against its right of 
way in street improvement proceedings, under Burns’ 
Ann, St. 1901, §§ 4288, 4297, {held proper.—Pittsburgh, C., 
C. & St. L. Ry. Co. v. Taber, Ind., 77 N. E. Rep. 741. 

127. MUNICIPAL CORPORATIONS—Employee’s Leave of 
Absence.—A member of the uniformed force of the street 
cleaning department of New York City held estopped by 
his application for leave of absence without pay toclaim 
compensation for the time of his absence.—Tepidino v. 
City of New York, 98 N. Y. Supp. 693. 

128. MUNICIPAL CORPORATIONS — Drains.—An owner 
held entitled to recover actual damages to his property 
resulting from a city negligently diverting surface water 
on the property.—Town of Central Covington v. Beiser, 
Ky., 92S. W. Rep. 973. 

129. MUNICIPAL CORPRORATIONS—Icy Sidewalks.—The 
proprietor of premises abutting on a sidewalk owed no 
duty to a pedestrian to keep it clear from ice and snow 
coming thereon from natural causes, or to avoid acci- 
dent by scattering ashes or using any like precautions, 
whether or not any public duty was imposed on him by 
ordinance of the city.—Dahlin v. Walsh, Mass., 77 N. E. 
Rep. 830. 


130. MUNICIPAL CORPORATIONS—Liability for Injuries. 
—A'city is not liable for injuries resulting from a trench 
dug across a public sidewalk, though the same consti- 
tutes a defect in the walk, where it uses proper care to 
protect the public by sufficient barriers.—Bennett v. City 
of Everett, Mass., 77 N. E. Rep. 886. 


131. MUNICIPAL CORPORATIONS—Obstruction on Side 
walk.—Landlord out of possession held not liable for ob- 
struction on street without proof of notice to remove the 
same and obligation so to do.—Chroust v. Acme Building 
& Loan Assn., Pa., 63 Atl. Rep. 595. 


132. MUNICIPAL CORPORATIONS—Removal of Ashes.— 
A city held not liable for injuries to a third person by 
the negligence of its servant in the removal of ashes from 





dwelling houses, for which it received no compensation, 
under Rev. Laws, ch. 25, § 14.—Haley v. City of Boston, 
Mass., 77 N. E. Rep. 888 

1538. MUNICIPAL CORPORATIONS - Street Improvements. 
—The city being entitled to make a reassessment for a 
street improvement, held that the judgment enjoining 
the collection of a void assessment should notenjoin any 
further collection on account of the improvement. — 
Lester v. City of Seattle, Wash., 85 Pac. Rep. 14. 

134, NEGLIGENCE—Injury in Another State.—Where a 
complaint for negligent injury occurring in another 
state to personal property is filed in the courts of In- 
diana, it must negative contributory negligence of the 
plaintiff.—Cincinnati, L. & A. Electric St. R.Co. v. Klump, 
Ind., 77 N. E. Rep. 869. 

135. NUISANCE—Injury to Property.—In an action for 
maintaining a private nuisance, the measure of damages 
held the diminution in the fair market value of plaintiff’s 
property caused by the injury complained of.—Central 
Corsumers Co. v. Pinkert, Ky.,92 8. W. Rep. 957. 

136. PARENT AND CHILD—Duty to Support Child.—A 
father held morally bound to support a child given to 
custody of his wife on divorce, So that payments made 
to the child cannot be charged by him on a legacy in his 
hands as executor.—Exchange Banking & Trust Co. v. 
Finley, 8. Car.,53 S. E. Rep. 649. 

137. PARTITION—Life Estates.—Where there is a sale 
of lands on partition, life estates may be valued and the 
value paid over to the life tenants under the direct pro- 
vision of Shannon’s Code, § 5056.—Rutherford v. Ruther- 
ford, Tenn., 92S. W. Rep. 1112. 

138. PARTNERSHIP—Bills and Notes.—A purchasing 
partner executing a note on purchasing the firm assets 
held entit:ed toa certain reduction for goods and cash 
withdrawn frém the firm by the selling partner, and not 
considered in the settlement.—Davis v. Ferguson, Ky., 
92S. W. Rep. 968. 

139, PLEADING—Amendment. — The allowance of an 
amendment after the parties have announced them- 
selves ready for trial is within the discretion of the 
court, and its action will not be reversed unless such 
discretion is abused.—W. B. Walker & Sons v. Hernan- 
dez, Tex., 82S. W. Rep. 1067. 

140. PLEADING—Striking Out Averments.—The strik- 
ing out of averments in an answer to an alternative writ 
of mandamus was not error where evidence of the facts 
stated in such averments could have been admitted un- 
derthe remaining allegations. — State v. Richardson, 
Oreg., 85 Pac. Rep. 225. 

141. PRINCIPAL AND AGENT—Presumptions. — Where a 
debtor delivers money to a third person to pay a note 
which is not due, and which such person has not in his 
possession, the presumption is that the person receiving 
the money dces so as the agent for the debtor.—Good- 
year v. Williams, Kan., 85 Pac. Rep. 300. 

142. PROHIBITION—Civil Service Commission.—Writ of 
prohibition will not lie to restrain investigation by civil 
service commission of charges against public official.— 
People v. Milliken, N. Y., 77 N. E.- Rep. 872. 

143. PROHIBITION—Justices of the Peace.—Where an 
information was insufficient to confer jurisdiction ona 
justice to conduct an inquisition, a person subpened to 
appear and answer before the justice held entitled to 
restrain such proceedings by a writ of prohibition.— 
People v. Dunning, 98 N. Y. Supp. 1067. 

144. PUBLIC LANDS —Additional Lands.—Where de- 
fendant was not an actual settler on a home section of 
school lands at the time additional land was awarded to 
her, such award was ineffective.—Jones v. Wright, Tex., 
928. W. Rep. 1010. 

145. PUBLIC LANDS—Contests.—One instituting a con- 
test involving titie to public lands need not allege or 
prove previous knowledge Or notice on the part of an 
assignee of an applicant for the land intervening in the 
action of any fraud in procuring his assignor’s certifi- 
cate.—Miller v. Donovan, Cal., 85 Pac: Rep. 159. 

146. PUBLIC LANDS—Estoppel. — Owner of tide-land 
lots held not estopped to deny existence of street shown 








—— 


it 
ts 


ny 


is 


de- 
n of 
i to 
ex., 


On - 
eor 
fan 
the 
“tifi- 


land 
own 





YVIIM 


Vol. 63 


CENTRAL LAW JOURNAL. 





369 








by original plat, which had been vacated by subsequent 
plat ratified by legislature.—Henry v. City of Seattle, 
Wash., 85 Pac. Rep. 24. 

147. QUIETING TITLE—Disclaimer.—A disclaimer by a 
defendant in a suit to quiet title operates as an estoppel, 
and between the parties and their privies is an absolute 
barto any further assertion ofthe right renounced.— 
New American Oil & Mining Co. v. Troyer, Ind., 77 N. E. 
Rep. 739. 

148. RAILROADS—Accident at Crossing.— Where, in an 
action for death at a crossing, when no one witnessed 
the accident, the evidence was conflicting as to whether 
signals were given, the question of defendant’s negli- 
gence was for the jury.—Kreamer y. Perkiomen R. Co., 
Pa., 63 Atl. Rep. 597. 

149. RAILROADS—Duty of Employees —The duty to ob- 
serve ordinary care to a trespasser does not devolve on 
employees until his presence is known to them, unless 
the circumstances are such that the employees are 
bound on a given occasion to anticipate that persons 
may be on the track at a certain place.—Southern Ry. 
Co. v. Chatman, Ga., 53 8. E. Rep. 692. 

150. RAILROADS—Dnuty to Trespassers.—Employees of 
a traiv are not required to anticipate the presence of a 
trespasser on its track, and the duty of using ordinary 
eare does not arise until his presence becomes known.— 
Southern Ry. Co. v. Chatman, Ga., 53S. EB. Rep. 692. 

151. RAILROADS—Frightening Horses.—Where a horse 
is frightened after the driver has passed through a pri- 
vate subway under a railroad track by a traip giving no 
signals, the railroad company held not liable because the 
place was one of peculiar danger, because the road was 
confined in a narrow lane by a barbed wire fence. — St. 
Louis & 8. F. R. Co. v. Morrison, Kan., 85 Pac. Rep. 295. 

152. SALES—Bailment.—Where one delivers grain un- 
deran agreement that the identical or similar grain 
shall be returned, there isa bailment, and the right of 
property remains in the bailor.—Savage v. Salem Mill 
Co., Oreg., 85 Pac. Rep. 69. ’ 

153. SALES—Bona Fide Purchasers. — Where plaintiff 
bought cotton for defendants, reserving a lien for 
money advanced, a sale of the cotton by defendants toa 
bona fide purchaser for value passed title freed from the 
lien.—O’Neal v. Richardson, Ark., 92 8, W. Rep. 1117. 

154. SALES—Damages for Breach.—Measure of dam 
ages for breach of contract of sale by buyer held the 
profit the seller would have made if the contract had 
been performed.—Gardner v. Deeds & Hirsig, Tenn., 92 
S. W. Rep. 518. 


155. SALES—Breach of Warranty.—A provision in a 
contract for the sale of jewelry that none should be re- 
turned except in exchange for other jewelry did not bar 
the purchaser from refusing to accept the jewelry de- 
livered, which did not correspond to the description of 
jewelry bargained for.—Puritan Mfg. Co. v. Westermire, 
Oreg., 84 Pac. Rep. 797. 

56. SALES—Issues and Proof.—In an action for goods 
sold by sample, a verdict for plaintiff held unauthorized 
in the absence of proof showing delivery of goods equal 
to sample.—Rosenstein v. Casein Mfg. Co., 98 N. Y. Supp. 
645. 


157. SALES—Warranties.—A buyer of machinery held , 
not entitled to recover from the seller for the increased 
cost of operating the machinery, caused by its failure to 
comply with an express warranty.—Isbell Porter Co. v. 
Heineman, 98 N. Y. Supp. 1018. 


158. SALES—Warranties.—Where a contract of sale is 
in writing, a warranty is not expressed or implied by the 
terms, that the article is fit for the particular use, can- 
not be added by implication.—Lombard Water Wheel 
Governor Co. v. Great Northern Paper Co., Me., 63 Atl. 
Rep. 555. 


159. STATES—Expenditures.—The legislature has power 
to appropriate money for the purpose of recognizing the 
valuable services of persons: who served to the credit of 
Massachusetts during the civil war.—Jn re Opinion of the 
Justices, Mass., 77 N. E. Rep. 820, 





160. STIPULATIONS—Judgment.—A stipulation of coun- 
sel held not to have affected the power of the court to 
enter a judgment on a special verdict and undisputed 
facts not in conflict therewith.—Pinto v. Rintleman, 
Tex., 92S. W. Rep. 1003. 

161. STREET RAILROADS—Injury Boarding Car.—In ac- © 
tion for injuries to person attempting to board street car, 
where it was shown that the signal for starting the car 
was given, the presumption is that it was given by the 
conductor.—Kobr v. Metrupolitan St. Ry. Co., Mo., 928. 
W. Rep. 1145. 

162, STREET RAILROADS—Injury to Person on Track.— 
Where a person while sitting on a railroad track is run 
over and killed under circumstances justifying the in- 
ference of negligence, certain evidence offered by plaint- 
iff held not subject to the objection that it bases one pre- 
sumption on another.—Electric Ry., Light & Ice Co. v. 
Brickell, Kan., 85 Pac. Rep. 297. 

163. TAXATION—Delinquent Tax Sale.—The fact that a 
deed at a delinquent tax sale only purported to convey 
the interest of an owner named and his unknown heirs 
held not to affect the claim of the purchaser under the 
unknown owners made parties,—Ball v. Carroll, Tex., 92 
S. W. Rep. 1023. 

164. TAXATION—Foreign Corporations.—Taxation of 
the stock of a foreign corporation and also its tangible 
property located within the state held not objectionable 
as double taxation.—William S. Wilkens Co. v. City of 
Baltimore, Md., 63 Atl. Rep. 562. 

165. TAXATION—Interest on Taxes Due,—Taxes, being 
mere statutory impositions, do not bear interest at com- 
mon law.—City of Rochester v. Bloss, N. Y., 77 N. E. Rep. 
794. f 

166. TELEGRAPHS AND TELEPHONES —- Damages for De- 
layed Message.—In an action for delay in the delivery of 
a death message held, that there was no error in cefus- 
ing to submit an issue as to whether plaintiff could have 
avoided the result of the negligence.—Alexander v. 
Western Union Telegraph Co., N. Car., 53 8. E. Rep. 657. 

167. TELEGRAPHS AND TELEPHONES— Damages for De- 
lay in Delivering.—The statute authorizing a recovery 
for mental anguish for failure to deliver a telegraphic 
message he!d to authorize a recovery for mental anguish, 
where the negligence occurred and the injury was sus- 
tained in the state.—Western Union Telegraph Co. v. 
Ford, Ark., 92S. W. Rep. 528. 

168. TELEGRAPHS AND TELEPHONES—Delay in Deliver- 
ing Message.—In an action against a telegraph company 
for failure to deliver a message announcing the death of 
a brother of the wife of plaintiff, a certain fact held re- 
quired to be proved in order to obtain a judgment.— 
Western Union Telegraph Co. v. Bell, Tex., 92S. W. Rep. 
1036. 

169. TELEGRAPHS AND TELEPHONES—Injury to Servant. 
— Where, 1n an action by a servant for personal injuries, 
there is no contention that the master failed in his duty 
as to using ordinary care in selecting fellow servants, 
or that it knowingly retalned incompetent servants, it 
was error to charge as to those matters.—Ft. Valley 
Knitting Mills v. Anderson, Ga.,53S. E. Rep. 686. 

170. TENANCY IN COMMON - Taxes.—The owner of an 
undivided interest in real estate who is not in receipt of 
any income from it, and who has not ousted his co ten- 
ant, is entitled upon paying taxes on the entire property 
to a lien for the amount paid in excess of his proper pro- 
portion, which may be enforced against his co tenant’s 
grantee who takes title by quitclaim deed.—Young v. 
Bigger, Kan., 84 Pac. Rep. 747. 

171. THEATERS AND SHOWS—Theater Tickets as an Ir- 
revocable License.—As by Acts 1893 (St. 1893, p. 220, ch. 
185), a ticket of admission to a public place of amuse- 
ment is an izrevocable license to a seat, the ticket repre- 
sents a right of property, and is transferable in the ab- 
sence of stipulations to the contrary.—Ez« parte Quarg, 
Cal., 84 Pac. Rep. 766. 

172. TimE—Fractions of Day.—To the general rule that 


there are no fractions ot a day, there is an exception 
where it is necessary to protect completed or vested 
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rights.—United States v. Edwin S. Hartwell Lumber Co., 
U. 8. C. C. of App., Seventh Circait, 142 Fed Rep. 432. 

173. TimzE—Feriod Expiring on Sunday.—Under Laws 
1892, p. 1490, ch. 677, §§ 26, 27, wherea life insurance policy 
must be sued on within six months from the death of in- 
sured, and such period expired on Sunday, an action 
brought on Monday is too late.—Ryer v. Prudential Ins. 
Co.,N. Y.,77N. E. Rep. 727. 

174. TorT—Joint Liability.—To make tort-feasors lia- 
ble jointly, there must be some sort of community in the 


wrong-doing, and the injury must be in some way due to 


their joint work ; but itis not necessary that tiey be act- 
ing together or in concert, if their concurring negligence 
occasions the injury.—Strauhal v. Asiatic S. 8. Co., 
Oreg., 85 Pac. Rep. 230. 

175. TRIAL—Direction of Verdict.—Where both parties 
request the court to direct a verdict, and after direction 
and entry by the clerk the defeated party excepts to the 
direction, he cannot subsequently insist upon his right 
to go tothe jury upon a disputed question of fact.—Zajic 
v. Elian, 98 N. Y. Supp. 652. 

176. TRIAL—Instructions.—Where a party on cross-ex- 
amination testified without objection to immaterial mat- 
ter, it.was within the Ciscretion of the court to allow the 
adverse party to introduce contradictory evidence. — 
Bennett v. Susser, Mass., 77 N. E. Rep. 884. 

177. TRIAL —Jury.—In an action against a street rail- 
road for injuries arising from a ridge of snow between 
its tracks held that the jury hada right to consider parts 
of the snow plow pointed out to them by defendant’s 
counsel at a view.—McMahon v. Lynn & B. R_ Co., Mass., 
77 N. E. Rep. 826. 

178. TRESPASS—Instructions.— Where, in an action for 
trespass on lands, plaintiff’s title was directly putin 
issue, the burden of proof did not at any stage of the trial 
shift to the defendant upon either the issueas to the title 
or as totrespass —Bullard v. Hollingsworth, N. Car., 
53 8S. E. Rep. 441. 

179. TRESPASS TO TRY TITLE—Good Faith.—One who 
acquires land with the hope that he may perfect title by 
the statute of limitations does not act in such good faith 
as to entitle him to reimbursement for improvements 
made by him.—Staley v. Stone, Tex., 928. W. Rep. 1017. 

180. TRUSTS—Accounting.—Where testatrix held the 
remainder of certain property in trust, her executor, on 
obtaining possession thereof, held entitled tosue for an 
accounting and to obtain the direction of the court as to 
the proper disposition of the fund.—Leggett v. Stevens, 
N. Y., 77 N. E. Rep. 874. 

181. Trusts—Following Trust Funds.— The remeay 
given a beneficiary to follow trust funds is not affected 
by an illegal agreemevt between the trustee and the 
owner of property which led up to the diversion of such 
funds.—Chaves v. Myer, N. M., 85 Pac. Rep. 233. 

182. TRUSTS—Parol Agreement.—A parol agreement be- 
tween two persons that one should bid off a tract of land 
at a trustee’s sale in bankruptcy, and that the other 
should take a certain part of the same and pay a pro- 
portionate part of the price, held valid and enforceable 
under the law of West Virginia.—Zn re Henderson, U. S. 
D.C.,N. D. W. Va., 142 Fed. Rep. 568. 

183. Trusts—Sale by Trustee..-Where grantors were 
both executors and trustees of testator’s property, and 
had an absolute power of sale of real estate in thoir ca- 
pacity as trutees, the fact that they signed a deed as 
executors instead of trustees did not invalidate the same. 
—Philbin v. Thurn, Md., 63 Atl. Rep. 571. 

184. UsuRY—Evidence.—On an issue of usury, where & 
sum apparently in excess of the legalrate was retained 
by the lender, witness can testify that part of the same 
was received in payment of an independent claim.—Pat- 
ton v. Bank of Lafayette, Ga.,53 8. E. Rep. 64. 

185. VENDOR AND PURCHASER—Caveat Emptor.—The 
doctrine of caveat emptor does not apply to cases of ac- 
tual fraud in representation by vendor to vendee as ma- 
terial facts on the faith of which vendee acts.—Kell v. 
Trenchard, U.8.C.C.of App., Fourth Circuit, 142 Fed. 
Rep. 16. 





186. VENDOR AND PURCHASER — Directed Verdict.— 
Where plaintiff sues to recover on two notes given for 
land, and defendant admits their execution, but alleges 
defect in title, and before suit brought the defect has 
been cured, a verdict for plaintiff was properly directed. 
—Cornett v. Ault,Ga , 53S. E. Rep. 460. 

187. VENDOR AND PURVHASER—Rights of Assignee of 
Notes.—An assignee of notes glven for the purchase price 
ofland secured by a vendor’s lien, anda grantee of the 
vendor’s interest, has the same right to recover the land 
on the nonpayment of the notes as the original vendor 
would have.— Rutherford v. Mothershed, Tex., 92 S. W. 
Rep. 1021. 

188. WATERS AND WATER COURSES—Action to Quiet 
Title.—In an action by a purchaser at sheriff’s sale to 
quiet title to a water right alleged to have been appur- 
tenant to the land, whether the defendant is entitled to 
hold a water right for the reason that he is a mere tenant 
at will, held a question which cannot be raised by plaint- 
iff.—Cooper v. Shannon, Colo., 85 Pac, Rep. 175. 

159. WATERS AND WATER COURSES — Diversion.—A 
plaintiff in a suit to enjoin diversion of waters held en- 
titled to show a title acquired after commencement of 
suit, but before he became a party by the filing of an 
amended petition.—Santa Rosa Irr. Co. v. Pecos River 
Irr. Co., Tex., 92 S. W. Rep. 1014. 

190. WATERS AND WATER COURSES—Diversion of Wa- 
ter.—In an action todetermine water rights, a perpetual 
injunction restraining interference with plaintiff’s rights 
shonld have limited the use of water for irrigation .pur- 
poses to October 15th of each year.—Twaddle v. Winters, 
Nev., 55 Pac. Rep. 280. 

191. WATERS AND WATER CoOURSES—Irrigation.—The 
right to have water delivered ata stipulated price is a 
valuable right, and where a sheriff’s deed does not pur- 
port to convey the water right, there must be some in- 
tention to so convey found in the circumstances attend- 
ing the conveyance, before such result can be claimed.— 
Cooper v. Shannon, Colo., 85 Pac. Rep. 175. 

192. WATERS AND WATER CouRSES—Irrigation.—There 
rests on a public irrigation corporation a duty to render 
to the public at a reasona)le ratethe services for which 


it was created.—Salt River Valiey Canal Cu. v. Nelssen, 
Ariz., 85 Pac Rep. 117. 
193. WATERS AND WATER CoOURSES—Surface Waters. 


—A railroad company held not liable for surface water 
naturally accumalating on its rightof wayand not held 
there by any works made by the railroad company.—Mc- 
Fadden v. Missouri, K. &T. Ry.jCo. of Texas, Tex., 92 
S. W. Rep. 989. ; 

194. WILLS—Construction.—Provision in will that prin- 
cipal should remain in trust as long asthe law would 
permit held not to impair life estates granted to testa- 
trix’ daughter and her children.—Peabody v.Tyszkiewicz, 
Mass., 77 N. E. Rep. 839. 

195. WILLS—Failure of Legatee.—A bequest of the resi- 
due of a legacy held fatally defective for want of desig- 
nation of a legatee as to one-half thereof, so that such 
half fell into the residuary estate.—Leggett v. Stevens, 
N. Y.,77N. E. Rep. 874. 

196. WILLS—Nature of Estate Devised.—Where testa- 
tor devised all his property to his wife for iife or widow- 
hood to give to the children, as they arrived at age, such 
sum as she might be able, held the will created an estate 
for life or widowhood in the wife with remainder to the 
children.—Glore v. Scroggins, Ga., 53 S. E. Rep. 690. 


197. WILLS—Testator’s Intention.—On an issue of tes- 
tator’s intention to revoke a former will by the execu- 
tion of a later one, parol evidence of a conversation 
which took place at the time of the execution of the later 
will held admissible.—Whitney v. Hanington, Colo., 85 
Pac. Rep. 84. 

198. WITNESSES—Transactions with Decedent.—In a 
suit by acorporation against an executor, the agent of 
the corporation is not incompetent to testify to his opin 
ion as to the genuineness of the signature of defendant’s 
testator.—Patton v. Bank of Lafayette, Ga., 538. E. Rep. 
664. 











